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2d Session. No. 58.

IN THE SENATE OF THE UXNITED STATES.

FEBRUARY 28, 1872.—Ordered to be printed.

Mr. LoGAN, from the Committee on Privileges and Elections, submitted
the following

REPORT :

The Committee on Privileges and Elections, to whom was referred the me-
morial of Joseph C. Abbott, claiming to be entitled to a seat in this body
as a Senator from North Carolina, for the term commencing on the 4th day
of March, A. D. 1871, respectfully submit the following report :

Article 1, section 5, of the Constitution of the United States provides
that—

Each House shall be the judge of the elections, retu-ns, and qualificaticns of its
own members.

The duty which devolves upon the Senate in deciding cases that arise
under this clause of the Constitution is in the nature of a judicial pro-
ceeding, and the cases must be decided upon the evidence presented,
and in accordance with legal principles, as established by former par-
liamentary and judicial precedents and decisions.

The only evidence which is before the committee in relation to the
claim of the memorialist Abbott to a seat in vhe Senate of the United
States is as follows:

That, on the second Tuesday of November, 1870, the day prescribed
by law, the two houses of the legislature of North Carolina proceeded
to the election of a Senator from that State for the term of six years,
commencing on the 4th day of March, 1871, with the following results:

In the house of representatives:

Votes

Zebulon B, Vanee received .o ee veeeae ceie i iiiniicceetaaans e iescmececscavses 63
Joseph C. Abbott received. .. - oe e oo et cice e ittt ieaiceiccentecccccanas 32
ETUTR B 7L o 11 10
Members preselit.. coee caee i i i iiettticetccccccacccceanes 105

In the senate:

Zebule: B Vanco received e ee ciceer st teieteecieicieiccctacenessracantcccnnns a2
Josepl. C. Abbott received..ccce ciirnn i ittt iiicit teccctcrcccstanaanan 11
S TR (1 3 1 5
Meigbers present..ocveceen cdocenaannn esessese teetescesceccsssacsnanae s 18

That the number of members present at vae time and so voting con-
stituted a quorum of each house of the legislature ; the coustitution
of North Carolina providing that ¢ neither house shall proceed upon
public business uuless a majority of all the members are actually pres-
ent,” the numbers so present amounting to a majority of all the mem-

bers, {) /
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On the following day the two houses, in the usual form, declared that
Vance had received a majority of the votes east in both houses, and
that he was duly elected as such Senator for said term of six years,
commencing on the 4th day of March, 1371.

It is also further in evidence that said Yance was not on said second
Tuesday of November, 1870, and at no time since has been, qualitied to
serve as such Senator, owing to disability imposed by the fourteenth
article of amendment of the Constitution.

Itis averred that the members of the legislature of North Carolina
80 voting for Vance, at the time their votes were cast had notice of the
ineligibility of Vance, but ne evidence on this point has been presented
to the comamittee, the memorialist relying upon the assuamption that this
was a matter of public notoriety.

It appears, therefore, that Abbott rests his claim to the seat solely
upon what he assumes to be tne legal result of the conceded ineligikil-
ity of Vance, who, although receiving a majority of the votes, is not en-
titled to take the cath of office or hold the seat. He assumes that it is
a conclusion of law that if the candidate who has received the highest
number of votes is ineligible, and that ineligibility was known to those
who voted for him beforc casting their votes, that the votes so cast for
him are void, and should be considered as nullities, and as though they
never had been cast; and, consequently, the candidate receiving the
next highest number of votes is elected.

In support of this view of the ease the memorialist has called the
attention of the committee to a large number of English aunthorities
bearing on this question. While the committee make ne question as to
the general tenor of the decisions to which attention has been called,
yet it is evident that these are based upon a very different rule from
that adopted in our country. To show that this rule is different, the
committee would refer to the following authorities, which are cited 1n
the very able report of Mr. Dawes from the Committee on Elections, in
the case of Smith rs. J. Y. Brown, (Report of Committees, No. 11, 2d
sess., 40th Cong.)

Haywood on County Elections, 535:

If, before the election comes on, er a2 majority has polled, sufficieat notice has been pub-

licly given of his incligidility, the uusuccessful candidate next to him on the poll must
ultimately Le the sitting wember.

Male on Elections, 336:

If au election is made of a person or persons insligible, such election is void, where
tho ineligibility is clear and pointed out to the electors ut the poll.

In the case of King vs. Hawking, (10 East., 210,) Lord Ellenborough
states that suchi is the law in Englaud, ¢ after notice of ineligibility.”

In the case of Claridge vs. Evelyn, (5 B. and A., 8,) Abbott, C. J.,
remarks:

I am of the opinion, therefore, that he (the infant) was ineligible, and due notice of
kis incapacily haring been given o the clectors at the time of the elcction, their voles are
thrown away.

Clerke on Election Committees, 156:

Whenever a candidate is disqualified from sitting in Parliament, arnd nalice thercof
is pudlicly given to the clectors, all votes given to such disqualified candidate will be con-
sidered as thiown away.

This notice, in order to bring the case within the rule, was required
o be strictly formal, and was generally given at the polis. And the
reason for this is apparent, as by their theory a voter who, after due
notice of the ineligibility of a candidate, persisted in voting for him,
was deemed guilty of a ciime. Therefore, as all crimes are committed
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with an intention to commit the offense, it was necessary that the
knowledge of the fact by the voter sl:ould be clear.

Roe on Elections, 256:

It will be reen that the latter proposition ia that which constitutes the law in
cases where misapplication of the franchise by the electors was willful, aud, therefore,
made in their own wrong.

But is such a principle applicable ia a government based upon the
theory that the power emanates from the people! In the British gov-
ernment the case is exactly the reverse, as there the theory is that the
power originates with the monarck, and the privileges allowed the peo-
ple to select representatives are, under that theory, considered as con-
ceded and not as inherent rights. Bat this government rests unon an
entirely different basis. Here the power originates with the people, and
that which the government is anthorized to exercise 18 conceded by the
people. The right to designate who shall exercise this power has never
been delegated. The method by which this choice shall be made known
counsistent with this theory can never be otherwise than by giving the
majority or plurality the right to decide. Any attemnpt to restrict the
right of the voter is an attempt to invade that right; therefore the the-
ory that casting a vote knowingly for an ineligible candidate is in the
nature of a crime which may be punished by ignoring the act of the
majority and recognizing the act of the minority, is in direct conflict
with that most sacred right which the people of this Government have
always guarded with ]ealous care. Such a rule is consistent with the
theory of the British govermment, as it affords one meaus of preventing
the power from passing into the lnnds of the people; but it is directly
at variance with the theory of our Government, as it aﬂ'ords one means
by which that right which the people have of sele-ting their represent-
atives may be abridged.

Wihile, therefore, the general tenor of the English authorities to which
he refers us is admitted to be as claimed by the memorialist, yet we do
not conceive such a rule to be applicable to and consistent with the
political institutions of the United States, where the right of the major-
ity to govern and the government is based upon the consent of the
governed is one of the first political lessons to be learned.

There is also another very strong reason why the English authorities
relied upon by the memorialist are not applicable in the present case,
even if the spirit and fundameantal idea of our institutions were insuffi-
cient to show this.

The third section of the fourteenth amendment of the Constitation,
which imposes the disabilities in question, also contemplates and provides
for the removal thereof by Congress. There is no such feature in the
English law. The English cases are therefore based upon a very dif-
ferent state of facts from those that exist in this country, and are not
precedents for this case.

It is difticult to conceive how the Constitution could grant authority
to Congress to remove the disabilities under which an individual who
has been elected is laboring, and allow hiin to take his seat as a mem-
ber, and yet, at the same time, embrace the idea that such an election
is wholly void and the votes cast for him nullities. Yet Congress by
its action in numerous instances has given the first construction to this
clause of the Constitution, and if the memorialist in this case shall be
admitted to his seat the Senate will have to give the second coustruction.

The English law in question does not obtain in the United States, as
is clearly shown from the following considerations:

First. The judicial decisions are aguiunst it, there being but oue de-




4 *JOSEPH C. ABBOTT.

cision which sustains it, namely, the Indiana case of 14 Ind., page 927,
while on the other hand are the decisions in Maine, New Jersey, Penn-
sylvania, Wisconsin, and California, to which your committee would
refer, and from which the following quotations are made:

1795. The State vs. Anderson, (1 Cox, N. J. Rep., 313:)

Anderson was clected sheritt’ of Hunterdon, He had not been three years a frecholder
and was therefore absolutely disqualified, the statute of 1742 having declared that no
person siiall hereafter be eligible to the ottice of sherift in any county in tais State,
unless he shall be and hath been an inhabitant thereof and possessing a frechold estate

in his own right in fee-simple, in the same county, for three years previous to his elee-
tion.—(324.)

Held by the court—

That Auderson was disqual.tied, but that his eleetion was not void. The election
of an unqualitied person as sherift is not ipro facto void; it is only voidable.—(Svilabus,
313.) Still, however, we think the election not ipso facto void.— (Opinion, 527.)

1849. State vs. Giles, ex rel. Dunning, &e., (1 Chand,, Wis. Rep.,
112: .

Two questions arose in this case:

1st. Whether the person holding the office of sherift at the time of the adoption of
the constitution was eligmble to that oflice at the next ensning election.

2d. If the then sheriff was ineligible, whether the person whe, at that election
received the next highest number of votes could be considered as entitled to the
office.—(13.)

““The mere ineligihility of a person to hold a particular office, and who reccives the
greatest number of votes, such votes are not a mere nullity, but should be counted by the
canvassers. A contestant for the same office, and receiving a lesser number of votes,
though eligible, canuot be regarded as elected, and does not thereby become invested
with the right to the oftice.”—(SyHabus, 112.)

It is proper to say that we are all of the opinion that the mere ineligibility of a can-
didate does not, as the law now is, render void the votes east for him ; that such votes
should not be rejected, but shouldl be counted by the canvassers, and that in the event
of such ineligible person having the highest number of votes, the person having the
next highest number is not thereby clected. It any public embarrassment is appre-
hended from this, sich as that an oflice may remain indefinitely vacant, by reason of
a minjority of the electors obstinately rcmisting in voting for an ineligibic person, it
is within the undoubted power of the legislature to prevent it, by enacting that all
such votes shall be deemed void and not be counted.—(Opinion, 117.)

And this remedy is so reasonable and practical that we may well ask,
if it is intended that the English rule shall prevail in this country, why
has it not been resorted to?! Our answer is, that such an idea is con-
trary to the spirit of our institutions, and opposed to the principle that
all power granted is by the consent of the governed. When we decide
that a minority of votes may elect, we strike a blow at the very heart of
this republican principle.

1835. 38 Maine Rep., 597 :

A majority of the votes at the election in Sagadahoc County were
cast for Abel C. Diuslow for county commissioner. There was no such
person in being. The governor submitted to the judges the question
whether it was competent ¢ to thrpw out the votes for Abel C. Dinslow
and issue a new commission to such person, whois eligible to said ottice,
as shall appear to have the highest number of votes 17

The judges answered in the negative.

They were further asked whether the office was vacant.

The judges answered tt w0as.

1861. State ex rel. Off. vs. Smith, (14 Wis,, 497:)

The remaining questions are: 1st. Whether the defendant, being an alien, and not a
qualitied elector at the timo of his election, was eligible to the oftice. 2. If ho was
ineligible, whether the relator, who received the next highest number of votes cast, is
entitled to the oftice.

The last question has been already settled in this State by the case of the State vs.
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Giles, (1 Chand.. 112.) It was there held by the unanimous judgment of the court that
in the absence of a statute declaring it so, the mere ineligibility of a candidate does
not render void the votes cast for him; that such votes should not be rejected, bt
should be counted by the canvassers; and that in the event of such ineligible person -
having the highest nnmber of votes, the person having the next highest number would
not be thereby elected.—Opinion, 493.)

1867. Commonwealth rs. Cluley, (56 Penna., 270:)

The votes cast at an election for a person who is disqualified from holding an oftice
are not nullities.  They cannot be rejected by the inspectors, or thrown . at of the
count by the return judges. The disqualified person is a person still, and every vote
thrown for him is formal. Even in England it has been held that votes for a disqual-
ilied person are not lost or thrown away so as to justify the presiding ofticers in return-
ing as elected another candidate having a less number of votes, and if they do =0 a
quo warranto information will be granted against the person so declared to be clected,
on his accepting the office. (Sce Cole on Quo Warranto, 141-2 ; Regiuna re. Hiorns, 7
Ad. & E. 9%0; 3 Nev. & Perry, 134; Rex rs. Bridge, 1 M. & 5., 76.) Under insti-
tutions such as ours are there is even greater reason for holding that a minority
candidate is not entitled to the office if he who received the largest number is
disqualificd.  We are not inforimed that there has been any decision strictly
judicial upon the subject, but in our legislative bodies the gquestion has been
determgined. It was determined against a minority candidate in the legislature of
Kentucky, in a case in which Mr. Clay made an elaborate report and was sustained.
In 1793 Alhert Gallatin, eleeted a Senator from this State, was declared by the Senate of
the United States disqualitied, because he had not been a citizen of the United States
nine years. and his election was declared void for that reason, but the seat was not
given to his competitor. Nobody supposed the minority candidate was clected. There
have been several other eases of contested elections in which the suceessful candidates
were decided to have been disqualitied, and denied their oftices.  John Bailey’s case is
one of them. He was elected to Congress from Massachusetts, and refused his seat in
1824. Bat neither in his ease, nor in any otiier with which we are acquainted, were
the votes given to the successtul candidate treated as nullities, so as to entitle one who
had received a less number of votes to the oftice. There is a class of cases in England
apparently, but not really, asserting otherwise.—(Opinion of the court by Strong, J.)

This able opinion by Judge Strong, now on the supreme bench of the
United Stutes, is well worth careful consideration. Your, committee
would eall special atteution to that sentence where it is stated that *the
disqualified person 1S A PERSON STILL, and every vote thrown for him is
formal.” The act of Congress prescribing the time and manner of elect-
ing Senators specifies what the vote shall be for in order to make it
available in the count; for it says *‘each House shall openly, by a viva-
voce vote of each mewmber present, name one PERSON for Senator.” The
vote must be for a person, not a blank in fact, not for a myth, but for a
person. But if the vote is cast for a person for Senator in Congress from
that State, this statute has been formally complied with, and no constru-
ing can change the fact. Vance is a person; 63 riva-roce votes in the
House, and 32 riva-voce votes in the Senate, were given for him for Sen-
ator in Congress from North Carolina on the day and at the place re-
quired. Then the provisions of the act of July 25, 1866, have been
strictly and formally complied with. What power, then, has the Senate
of the United States, or any court, to declare these votes were never cast
Jor a person; for this it seems to your committee must be said before
the memorialist could be euntitled to the seat he claims. But even this
conclusion must result in a decision adverse to his claim; for if these
votes are declared nullities, then no quorum voted. (Also Saunders vs.
Hayes, 13 Col., pp. 145,156; 10 Col., Whitman rs. Maloney.)

Secondly. The legislative decisions are against the idea that the En-
glish law obtains in this country. So far as any action has been taken
in the Senate which bears upon the question, it has been decidedly
against the English law.

In the case of Mr. Gallatin, from Pennsylvania, in 1793, although de-
ciding him to be ineligible and his election void, yet, by resolution, the
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governor of that Commonwealth was simply notified of this action.—
(Cont. El., 3d Cong., 1st sess., p. 859.)

The case of Mr. Shl(.lds, of Illinois. —(Cont. El., Cong., from 1831 to
1865, p. 606.)

The case of Yulee rs. Mallory, of Florida, where blank votes were
taken into the count.—(Unnt. El., p. 608, 32d Cong.)

The cases of Mr. Thomas, of Marylaundi, and Miller, of Georgia, where
the cath of office was modified, is a declaration on the part of the Sen-
ate of the American rule.

In the House of Representatives the same rule has so far prevailed.

The case of Mr. Bailey, of Massachusetts, 1824, where the candidate
receiving the highest vote was declared ineligible, yet the votes given
to him, as Judge Strong remarks in the case of Ululev ¢ were not treated
as nullities.”—(Cont. El. from 1789 to 1834, p. 254.)

The case of Smith vs. J. Y. Brown, 1868, where the present question
is ably discussed in the report by Mr. D.m es from the Committee on
Elections, and it is decided that a minority cannot elect.—(Cont. LI
from 1865 to 1871, p. 395.)

In the case of McKee rs. J. D. Young, 18GS8, although the claim of the
contestant was decided on other grounds, yet the opinion is re-affirmed
that a minority cannot elect.—(Cont. Kl., 1865 to 1871, p. 422.)

The case of Christy vrs. Wimpy is of a similar char.u,ter —(Cont. El.,
1865 to 1871, p. 464.)

Also the case of Jones vs. Mann, 1869.—(Cont. El., 1865 to 1871, p. 471.)

The case of Wallace vs. Simpsou, 1870, has been referred to as sus-
taining the English rule. But an examination of that case shows that
it was decided on wholly different grounds. That the proposition ¢that
when one of two candidates is ineligible the votes given for him are of
no effect, and the other candidate is elected,” was maintained by but
one membet of the sub-committee, Mr. Cessna, while it is expressly stated
that the other two members, Mr. Hale and Mr. Randall, dissented from
the proposition.—(Cont. El., 1865 to 187 1, p. 731.)

In the case of Zeigler vs. Rlce, of Kentucky, 1870, it is decided that
even where there is motice of ineligibility of the successful candidate
this does not entitle the minority candidate to take his seat. The
majority report of the committee in this case states:

The committee are well satisfied that the acts of the contesfec were well understood by
‘the volers of said district at the time contestee was voted for, but do not agree with contestan?

that as contestec was ineligible, the candidate who was eligible i8 entitled tv the seat.—(Cont.
El, 1865 to 1871, p. 884.)

The removal of disabilities by the action of Congress, of the same
nature as these under which Vance labored, is a decision in the strongest
possible terms that such votes are not nullities; that the election of
such candidate is not void but voidable only. For if they.were nul-
lities, and the election of such candidate void, then Congress, by such
action as it has taken, has elected members to one of its own houses
without reference to the action of the people. As an example, we may
refer to the case of R. R. Butler, of Tennessee, (Contested Election
Cases 185571, p. 464;) also case of Young, of Georgia.

But suppose that it is admitted that the English rule is applicable
here, do the facis in this case bring it within that rule? Were the votes
for Vance cast in willful obstinacy for a candidate the voters knew, or
had good reason to believe, would not be entitled to take his seat? The
memorialist avers that the fact that Vance was known to be ineligible is
not controverted. That his inéligibility was a matter of public notoriety
in North Carolina is doubtless true, and that it was known to most it not
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all of the members of the legislature, is quite probable; yet no evidence
has been presented to the committee proving this fact, or that notice of
his disqualification was given at the time the vote was taken.

Let us even go one step further, and suppose that the evidence on
this point was ciear and explicit, are we not justified in believing that
those who voted for Vance did so in good faith, believing that his disa-
bilities wounld be removed after the election by the action of Congress,
basing this presumption on the precedents which had recently been set in
similar cases? Nor is this by any means animprobable hypothesis, but
accords much better with the facts presented to the committee than the
hypothesis that the votes given for Vance were cast, in ¢ willful obsti-
nacy,” for a candidate they knew would not be admitted to his seat. If
they were given under the impression that these disabilities would bLe
removed, then, although unavailing, they cannot be rejected from the
count. And the committee would again refer to the report of the com-
niittee in the case of Yulee vs. Mallory, of Florida, 1852, where the fol-
lowing language is used which is applicable to this view of this case:

If blank votes are beyvend a doubt a nullity ; if the resolntion is to be regarded of
no effect, and we are brought to the question, under these circomstanees, whetier Mr.
Yulee is duly clected, it seems to us ditlienlt to maintain the affirmative of that propo-
sition upon the facts before us.  If the members were misled on both these material
points by assuming that their previous doings afforded safe and certain rules of action,
then they were misguided by what they had a right to consider as authority, and must
have acted under a misconception of right, which stood, as they supposed, unques-
tioned. If this be so, they stand substantially in the condition of an elector who votes
for a person disqualified, believing him to e qualitir@.  The vete in su-h case, though un-
availing, is not rejected from the count.”—(Contested Election Cases, 1564-"65, p. 610.)

Under the English rule, it is the fact that the voters knowingly and
purposely throw away their votes that lays the foundation for saying
they assent to the election of the minority man. DBut no such purpose
can be predicated of the legislature of North Carolina. They did not
know that their votes for Vance would be thrown away. They did not
purposely throw them away, because Congress had, in numerous cases,
previously removed disabilities of a similar character from those elected,
and allowed them to hold their offices. Nearly all of the officers elected
in this State in 1868 had their disabilities removed by the act of June,
1868, and were allowed, by virtue thereof, to enter upon and discharge
the functions of their respective offices.

The same act removed the disabilities of a large number of persons
elected in Alabama in February, 1868, and, at the close of the section,
contains this sweeping clause:

Aud also all ofticers elect at the election commenced the 4th day of February, 186K,
in eaid State of Alabama, and who have not publicly declined to accept the oftices to
which they were elected.—(15 Stat. at Large, 366, 2.)

These were certainly sufficient to raise in the minds of the members
of the legislature of North Carolina who voted for Vance the belief that
his disabilities would be removed, and that he would be allowed to take
his seat. In fact, they had good right to believe that this was the rale,
and the opposite the exception, especially where the persons so elected
were kuown to favor the restoration of order and obedience to law.

Again, it may be fairly argued that the fourteenth amendment to the

onstitution did not disqualify Vance to be elected, but only to hold the
office of Senator, in case his disability should not be removed. Upon
this interpretation, his election was voidable only, and not void, and, as a
consequence, Abbott was not elected. Bui even if this interpretation is
errouneous, it is one the legislature off North Carolina might (and as
nothing to the contrary is shown, we are to presume did) honestly enter-
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tain, (especially in view of the action of Congress above referred toj)
and if they elected Vance under a mistake in law, his election was not
void, but only voidable.

Although the committee have referred to the decisions of the courts
and legislative bodies of this country bearing upon this case, the tenor
of which is believed to be decidedly adverse to the claim of the me-
morialist, yet this appears nnnecessary, as a careful examination of
the act of Congress ot July £3, 1866, (which has already been alluded to
on one point,) when applied to the facts in this case, would seem to be
an effectual bar to the claim of the memorialist.

The first section of this act is as follows:

That the legislature of each State which shall be chosen next preceding the expira-
tion of the time for which any Senator was elected to represent said State in Congress
shall, on the second Tuesday after the meeting and organization thercof, proceed to
elect a Senator in Congress, in the place of such Senator so going out of otlice, in the
following manner: Each houseshall openly, by a viva roce vots of cach member present,
name one person for Senator in Cungress from said State, and the name of the person
8o voted for who shall have a majority of the whole number of votes cast in each house
shall be entered on the journal of each house by the clerk or seeretary thereof ; but if
either house shall fail to give such majority to any person on said day, that fact shall
bhe entered on the journal. At twelve o’clock, meridian, of the day following that on
which proccedings are required to take place as aforesaid, the members of the two
houses shall convene in joint assembly, and the journal of each house shall then be
read, and if the same person shall have received a majority of all the votes in ceach
house, such person shall he declared duly elocted Senator to represent said State in the
Congress of the United States; but it the same person shall not have received a ma-
jority of the votes in each house, or if either house shall have failed to take proceed-
ings as required by this act, the joint assembly shall then proceed to choose, by a viva
roce vote of each member present, a person for the purpose aforesaid, and a person
having a majority of all the votes of the said joint assembly, a majority of all
the members elected to both houses being present and voting, shall be declared duly
clected ; and in case no persoa shall receive such majority on the tirst day, the joint
assembly shall meet at 12 o’clock, meridian, of each succeeding day during the session
of the legislature, and take at least one vote until a Senator shall be clected.

The passage of this act was evidently intended to be an exercise of
that authority conferred upon Congress by article I, section 4, of the
Constitution, so far as the same relates to the election of Senator. This
section provides that— ,

The times, places, and manner of holding elections for Senators and Representatives
shall be prescribed by each State by the legislature thereof; but the Congress may at
any time by law make or alter such regulations, except as to the places of choosing
Senators.

The words ¢ such regulations” in the latter clause refer to ¢ the times
and manner of holding elections” in the first clause, (** places” being ex-
pressly excluded;) therefore, by virtue of this provision, Cqngress has
power—so far as the election of Senators is concerned—to prescribe the
times and manner of holding elections. The act of July 25, 1866, is
evidently intended to do this, and therefore has taken it out of tho
power of the legislatures of the States to determine either the times or
manuer of holding these elections, 8o long as this act remains unrepealed.

In regard to the tine fixed, there is no difference of opinion. \What,
then, is prescribed in regard to the manner of holding the clection in
the tirst provision of the section? ¢ Each house shall openly ” do *vhat ?
“ name one person for Senator in Congress from said State.,” IHow? ¢ By
a viva-rvoce vote of each member present.” If we give to each word of
this clause its full force and eftect, consistent with the other portious of
the provision, what are we to understand by “each member present?”
Does it signity those voting only, or has it some other meaning ? It we
refer to the second provision of the section, we find the words ¢ pres-
ent” and “ voting” both used in the same clause, showing cleasly that
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the two are intended to have different significations. But it is insisted
that, it we give this construction to the provision of the act in relation
to the eloctmn by the two houses, it is equivalent to saying that, to ob-
tain an election, every member present must vote, thus pl.wmﬂ' lt in the
power of a .sm"fle member so present to defeat an election on that day.
If, on the other hand, it only applies to those voting, what force and
effect do we give to these words ?

It is manifest that the second provision of this seetion was intended
to take it out of the power of a small majority in one house, by pre-
venting an election, to defeat the election of a candidate, in favor of
whom there is a majority of the aggregate of the two houses, and as
the usual method of proceeding is changed by this provision, it was
necessary to preseribe v-hat should constitute a quorum. A majority of
all the members elected to botl. houses are required to be present to
constitute this quorum, and the person elected is required ‘to have a

majority of all the votes of said ioint assembly.

What shall constitute a quorum in each house on the day the vote is
‘taken separately, is left to the constitution and laws of the State. The
constitution of North Carolina requiring a majority of each house to be
present, it follows that the provisions of the tweo parts of the section
are substantially the same. For upon what grounds can we suppose
that Congress would require a majority of & quorum on the second day
to elect, and not on the first?

lour committee is therefore satisfied that Conﬂroqs, in the passage of
this act, contemplated and intended that in the election of bon.\tm.s,
whetlwr under the first or second provisions of this section, to be valid,
it should appear that a quorum was present and voting

It iz, moreover, evident from the very wording of this act, that Cont
gress did not even contemplate the possibility of an, election by a minor-
ity under any circumstances, but by this act imply the opposite; for
in the provision relating to the election by the two houses, separately,
it is required that ¢ the name of the person so voteds for,avho shall hare
a majority of the whole number of votes cast in each house, shall be
entered on the journal of each house.” This language is plain and
easily understood. If any person receives a majority of the votes cast,
his name is to be entered on the journal ; nothing is said of those in the
minority; o evidence is to be preserved of the fact that they were
known m the election ; nothing is required to be said : out the number
of votes that even the successful candul‘lte receives; the simple fact
that Mr. A. received a majority of all the votes cast is all that is re-
quired. The next day the two houses shall convene in joint assembly
and compare journals, and if the same name and same fact in regard
to him is on each, heis to be declared daly clected. But if neither
candidate receives a m.l_]omt\ the first day, that fact is to be entered on
the journal ; nothing more is required; no person has received a imnajor-
ity, and tlu,re is no use to preserve upon the record anything but that
Jact; yet it is possible that one out of three candidates may be known
to be ineligible by those voting for him. If the second out of three
candidates was dlsquahtied and those voting for him knew it, the case
would be much more plausible than the present one.  Yet this act con-
templates no such contingency. Your committee is aware that this
inference has no binding force ; it is only alluded to, to show tlmt the
idea of a minority candidate, being entitled to his seat under any circum-
stances, is at war with the very spirit of our laws and institutions, and
that the principle involved in this case is at variance with the spirit of
the law upon which the memorialist founds his claim to a scat.
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It has been suggested that there is a distinction, in respect to the
operation of the rule insisted on by the memorialist, between a popular
election, under our liberal system of suffrage, for a member to the
House of Represent itives by ballot, and an election of a Senator by a
vira-voce voie of the members of a legislature.

Your committec are inclined to think this is correct, but that the dis-
tinction bears against the claim of the memorialist instead of in tavor
of it.

The number of persons entitled to vote at a popuiar election is not
fixed and definite, and hence it is impossible to have a quorum or any-
thing answering thereto. There is no power to compel attendance.
This is and necessarily must be wholly voluntary ; thereferc it is neces-
sary that thosé attending should have the right to elect, where the
election is free, and are prevented from attending by force, intimida-
tion, or fraud. If a candidate receiving the majority is disqualified,
and the votes cast for him are declared nullities, (as claimed by the
memorialist,) the remaining votes are as effectual to elect as it every
voter of the district had been present; and if those who voted for the
candidate receiving the majority had not been present at all, the elec-
tion nevertheless would have been valid. DBut the rule is ~wholly
different in legislative bodies. The number is fixed and definite, a
quorum can be and is required to act; and the -presence of- a less
number is not effectual. Had but the thiriy-two who voted for Abbott
been present in the house at the time the vote was cast, we do not
suppose any one would contend that he had even a shadow to base his
claim upon ; yet this number would be sufficient to elect in a district
of a thousand voters if no others voted. We therefore coincide in ihe
view that there is a difference, and that, even if the English rule was
~applicable in the case of an election of a member to the House of Rep-
i resentatives, it would by no means follow that it was applicable to the
- election of a Senator where the number voting, of the votes counted, is

less than « quorum.

Your committee, therefore, after a full hearing of the case and ex-
amination of the authorities, come to the conclusion that the Hon.
Joseph C. Abbntt, of North Carolina, is not entitled to a seat in the
United States Senate, and recommend the adoption of the following
resolution :

Resolred, That Joseph C. Abbott, not having received a majority of
the votes cast by the North Carolina legislature on the second Tuesday
in November, 1870, for the oftice of Senator of the United States, is not
entitled to a seat in said United States Senate as such Senator.

O. P. MORTON.

JOHN A. LOGAN.
y A. G. THURMAN.

JOSHU A HILL.

——— .

; The following statement of Mr. Ransom, of North Carolina,is herewith
presented with the ieport of your committee: .

Immediatcly after the election in North Carolina in 1870, which resulted in the tri-
umph of the democratic conservative party, the question of the election of a United
States Scnator became one of great, exciting interest throughout the State, and very
soon assuined a sectivnal (State) character. Governor Vance, Governor Graham, and
Judge Merryman were the persons most Prominently brought forward by the western
gontlemen ard papers. Tho ‘““west” (of the State of North Carolina) iusisted most
esrnoatly that their section, of right, ought to have the Seunator. Article after articio
was written in the western papers, claiming the Senator for the west, and there was
great fecling on the question when, in November, 1870, the jogislature met.
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Immediately on its meeting, Mr. jarvis, an eastern member, was elected speaker of tha
house, and this event gave western gentlemen atill further ground to claim the Sen-
ator. Mr. Jarvis, in caucus, beat Mr. Welch aud Colonel McAfee, both western gen-
tlemen.

The democeratic cancus met.

Vance’s, Merryman'’s, Graham’s, Warren’s, and Ransom’s names were before the
cancus.

The balloting at first was entircly indecisive.

While the democratic strength in the legislature are from 105 to 110, only 94 members
attended caucns. ;

On the eighth ballot Merrymman was ahead, receiving 35 votes; Vance aud Ransom
abont 25 each, and Grahau some Y or 10,

Merrvman’s vote then declined and Graliam’s vote went np; when Rausom’s strength
Wiis developed aind his vole began to go up.

The balloting continued, and finally, Ransom being ahead, Vance's vote went up on
the twenty-sixth ballot, Ransom thon having 42, Vaunce 39, about 10 for Graham, aud 3
scattering, when Grahaw’s friends. western men, went to Vance, and the Just ballot
was, for Vance, 42; Raunsom, 46. Vance was nominated, the vote standing 438 for
Vance and 46 for Ransom.

After the twelfth ballot, Ransom had been ahead of Vauce uuntil the twenty-sixth
ballet, and on the twenty-geventh, the Graham men weut to Vance aud elected him.

There were about 35 democrats from east of' Raleigh, and about 70 or 75 west ; but
only 94 at cauncus.

Vance’s great personal popularity accounts for his running ahead of Graham and
Merryman, both western men ; and his popularity and position in the west, he living
in the stronghold of the western democracy, beat Ransom.

Had Vance's disability been removed, he would have beaten all his opponzats with-
out a struyggle ; while it is gimple candor to say that Ransom would beat auy other
man except Vance. The last election proves this.

Vance's nomiuation was then owing to bis being a western man aud-his great personal
popularity, both cansex contributing to his romination ; his popularity beating Graham
and Merryman, and his position and popularity together beating Ransom.

Merrvman had no disanilities,

Graham was labering under dieabilitics,

DISABILITIES.

Before the caucus met, and at the cauvens, it was generally stated that Vance'a disa-
bilities woulld be removed, and that he wouid be admitted. It was generally argued
and believed that many influential republicans of the North had assured Vance that his
disabilities would be removed, aud Vance himself expressed nodoubt of it. His friends,
by authority, stated in caucus that Vance would resign unless admitted.

REMOV AL OF DISABILITIES.

On the 20th April, 1363, an election took place in North Carolina for all the State
ofticers : governor, lientenant governor, secretary of state, treasurer, judges of the su-
preme court, jadges of the superior courts, the probate judges, members of the legisla-
ture, and all county ofticers, sheriffs, &e., &c.

On the 25th June, 1864, two months after this election, Congress removed the political
dlisabillitics of most of these oilicers, nearly all of whom were under disability when
electedl.

Governor W. \W. Holden and Mr. Thomas Ashe and Mr. D. R. Goodloe, were the can-
didates for governor. Holden, republicau, Ashe, dgmocrat, and Goodloe, republican.
Goodloe was eligible. and he received only 300 out of 170,000 votes. The fact thut he
(Goodloe) only was eligible, and the others not, was fully Qiscussed in the papers and
canvass.

](:)ll glm 25th of June, as aforesaid, Todd R? Caldwell, licatenant governor, was also
relieved.

Aud so were Richmond Pearson. chief justice; Robert P. Dick, associate justice;
Thoemas Settle, associate justice ; Edwin G. Read, associate justice supreme court.
And so with many of the judges of the superior courts: Dzaniel L. Russell, Anderson
Mitchell, C. R. Thomas, (now member of Congress,) Judge Logan, &c.

The superintendent of public works, C. L. Harriz; W. L. Adams, auditor of public
accounts ; Joseph W. Holden, speaker of the house of representatives, and nearly every
white member of the legislature of 1863, which acteally elected Mr. Abbott to the
Senate when he was adniitted.  And, as before said, nearly if not all of the couuty
officers in the State—all, all had their disabilities removed after the eluction.

And in thw same act of June 25, 136K, it ia declarcd, in section 2, page 581, (Con-
gressional Globe, part 5, 24 session, 40th Congresa :)

o ——
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“e . . And alro all officers elect at the clection commenced the 4th day of

‘ebruary, 1863, in gaid State of Alabama, and who have not publicly declined to aceept
the oftices to which they were elected.”
This is the concluding sentence after the enumeration of a long list of persous in
Alabama.
GOVERNOR VANCE AND SENATOR POOL.

About the 4th of March, 1571, great anxicty was felt by the legislature as to Vance's
prospects, and Mr. Martin, member of the legislature from Carteret; intyodneed 2 res-
olntion banking to Vanr s iesigiaiion and another election.  There was great interest
on this question, and a cancus of the demecrats called with a view to rettle the matter.
When on the 17th of March, 1571, Mr. Cowles. a senator in the North Carolina legis-
lature, read trom his place in the senate this letter from Hon. John Pool, now Senator
in Congress, and this assurance guicted the legislature, and no action was taken.

This letter iz herewith presented.

A. C. Cowles, esq., the senator from Yadkin county, recently wrote to Hon. John
Pool at Washington in regard to the prospect of Governor Vance obtaining his seat,
and received the following answer :

¢ SEXATE CHAMRBER,
¢ Washington City, March 17, 1871.

“MY DEAR SIr: You askme as auold friend to tell yau candidly if Governor Vance is
likely to be relieved. The Senate committes has just reported a bill for his relief, and
it will pass next December, it not before.  In the present state of things hiere, it may
not be acted upon this session, as Congress refuses to take up any business except some
few special matters. But even at thia disadvantage, Vance stands a good chance of
being reiieved before we adjourn.  Many Senators, heretofors opposed, will vote for
him now. If Congress remains in gessien two weeks he will be relieved at this session.
The Houso would pass the bill by an immense majority. I haraly have a doubt as to
his final relief early in the next session.

“ 1 have not tihine to Wiiie more fully.

* Very truly, &c.,
*JOHX PPOOL.”




VIEWS OF THE MINORITY

OF THE

COMMITTEE ON PRIVILEGES AND ELECTIONS.

FEBRUARY 28, 1872.—Ordered to be printed.

Mr. CARPENTER asked and obtained leave of the Senate to present the
following as the

VIEWS OF THE MINORITY:

A minority of the Committee on Privileges and Elections, to whom was re-
Jerred the memorial of Joseph C. Abbott, acho claims to be entitled to a
scat in this body as Secnator from North Carolina, for the term com-
mencing on the $th day of March, A. D. 1871, oeepe( tfully submit the
Jollowcing report :

The gravity of the question now for the first time directly presented
to the Senate, and the fact that the decision which shall be madé in this
case will be a precedent, render it desirable that the question shogld be
fully considered; and behe\ ing that the conclusion arrived at by the
committee is erroneous in hw we present to the Senate the reasons
which have compelled us to dlsqent

The Constitution of the United States, Article I, secticn 3, provides :

Each House shall be ti.e judge of the elections, returns, and qualifications of its own
members.

The duty cast upon the Senate by this provision of the Coustitution
is judicial in character. We may not inquire or consider what part3 m-
terests demand ; whether it would appear impartial to decide against a
political friend, or whether a decision in his favor would be condemned
in political circles. The question to be determined is one of =trict right,
depending upon legal principles, as settled by former decisions, parlm-
meitary and mdu.ml and we have no more right than a judge upon the
bench, to turn aw ay fwm the law to consider the political or partisan
interests involved in the case or to be affected by the decision.

The case is this. On the 4th of March, 1871, the .terin of service of
Joseph C. Abbott as Senator from North Carolina expired. On the
second Tuesday of its session, in November, 1870, the day prescribed by
law, the two houses of the legislature of North Carolina jrraceeded to
the election of a Senator fromn that State for the succeeding term of six
years, commeucing on the 4th day of March, 1871, with the following
result: -

In the house of representatives:

Zebulon B, Vance receivel.. e e e e oo maii i caiecnceccreccacerceisacescccssescsscns 63
Joseph C, ADDOE Peceived o oeaen it cirieeietcncccececsccnescne cnnncnasn 32
Scatteriig ceeceeee cecercnicccccencccnnns S sedsec cceces eseesecece sneantsanounne 10

Members preseut ..... eecesosseccss sasssasanas trecectoscscencerceencstnane 105
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In the senate

Votes.

Zebulon B, Vance received . .ooo o o iiiiii i ittt ccecacecacaaaaa. R
Joseph C. Abbott received ... ool et ecceceetetectantcec cancas saacas 11
7 o S
Members present . ... e i it it icieettieaca cecccaaane 48

these numbers constituting a quorum of each house of the legislature
respectively.

On the following day the two houses, in the usunal forin, declared that
Vance had received a majority of the votes in both houses, and was duly
elected for the said term.

Had Vance been qualified to serve, there would be no question as to
his right. But he was disqualitied by the fourtenth amendment to the
Constitution of the United States, for the reason that he bad been a
member of the Congress prior to the rebellion, and, as such member,
had taken an oath to support the Constitution of the United States, and
during the rebellion he had acted as colonel in the rebel army, and taken
an oath of allegiance to the so-called Confederate States of America;
and he had acted as governor of the rebel State of North Carolina from
August, 1862, to April, 1865; and this disqualification was noto ious—
known to all the members of the legislature at the time of his election,
and to all the people of that State. The fact that Vance was known to
the members of the legislature who voted for him for Senator to be disqual-
ified, is not controverted. On the contrary, General Ransoin, who claims
to have been subsequently elected, upon the resignation of Vance, was
heard bLefore your committee, and frankly admitted that the fact that
Vance was disqualified icas well known fo all the members of both houses of
the legislature at the time of his pretended election.

It is admitted on all hands that the election which washeld, as before
stated, conferred no right upon Vance to a seat in this body; but Ab-
bott, who was qualitied, and who received the next highest number of
votes cast, and a majority of all the votes cast for qualified candidates
in both houses, insists that ke was elected at said election, and is now
entitled to the seat ; and this is the question to be determined.

The Constitution, Article I, section 4, provides :

The times, places, and manner of holding elections for Senators and Representatives
shall be prescribed in ‘each State by the legislature thereof, but Congress may at any

time, by law, make aud alter such regulations, except as to the places of choosing Sen-
ators.

The election of Senators is thus, by the Constitution, committed to
the regulation of the respective States, except so far as Congress, under
this provision, may legislate upon the subject. The only act of Congress
applicable is that of July 25, 1866, as follows:

That the legislature of each State which shall be chosen next preceding the expira-
tion of the time for which any Scunator was elected to represent said State in Cougress
shall, on the second Tuesday after the meetvin;f and organization thereof, proceed to
elect a Senatar in Cougress in the place of such Senatsr 56 going vut of oftice, in the
foilowing manner: Each house shall openly, by a vira voce of each member present,
name one person for Senator in Congress from said State, and the name of the person
8o voted for whoe shall have a majority of the whole number of votes cast in each house,
shall he entered on the journal of cach house by the clerk or secretary thereof; but if
either house shall fail to give snch majority to any person on said day, that fact shall
be entered on the journal. At twelve o’clock meridian of the day following that on
which procecdings aio bequired {0 take pince, as aforesaid, the members of the two
houses shall convene in joint assembly, and the journal of cach house shall then be
read, and if the same person shall have received a majority of all the votes in each
house, such person shall be declared duly elected Senator to represent said State in
tho Congivss of the United States; but if the samne persou shall not have received a
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.

majority of the votes cast® in each house, or if either house shall have failed to take
Pmceqdings as required by this act, the joiut assembly shall then proceed to choose,
¥ a rvira-roce vote of each member present, a person for the purpose aforesaid, and a
person having a majority of all the votes of the said joint assembly, a majority of all
the members elected to both houses being present and voting, shall be declared duly
elected ; and in case no person shall receive such majority on the first day, the joint
assembly shall meet at 12 o %ock meridian of each succeediug day during the session
of the legislature, and take at ledst one vote until a Senator shall be elected.—(U. S.
Laws, vol. 14, p. 253.) N

This act was intended to assure the election of a Senator by the actio
of the two houses separately, or in case of a failure to elect in that
mode, then by joint assembly ot the two houses, commencing on the
fellowing day, and continuiiig day after day until a resalt should be
reached. Thix act deserves a careful consideration, because it is insisted
that the conclusions herein arrived at are in conflict with its provisions.
In regard te election by the houses separately, it is provided :

Each house shall openly, by a riva voce of each member present, name one person for
Senator in Congress from said State, and the name of the person so voted for who
shall kare a majority of the whole number of votes cast in each house shall be entered on
the journal of each house by the clerk or secretary thereof.

it will be perceived that this act does not attempt to determine what
shall be a quorum of each house, but leaves that question to be deter-
mined by the constitution and laws of the State. By the coustitution of
North Carolina it is provided : :

Neither house shiall proreed upon public business unless a majority of all .he mem-
bers are actually present.

It is not necessary that all the members should participate in the
transaction of public business by either house, but merely that a major-
ity of all the members should actually be present in each house. But
in providing for an election by the joint assembly of the two houses, the
act of Congress does provide that in sach election—

The persen having a majority of all the votes of the said joint assembly, a majority
o{' altl (;he members clected to both houses being present and voling, shall be declared duly
elected.

The difference in thesetwo provisions is not one of phraseology merely,
but of substance. In the election by the two houses separately in
North Carolina, if a majority of the members elected to each house are
actually present, the person who shall receive the highest number of votes
cast, though that may be less than half of a constitutional quorum, is to
be declared elected ; but in the election by the joiut assembly it is not
enough that a candidate should receive a majo: ity of all the votes cast,
but he must receive a majority of “all the votes of the said joint assembly—
a majority of all the members elected to both houses being present and voting.”
These provisions are so materially different that the variation caunnot
be regarded as accidental, and the reason for the distinction is, no
doubt, that the act intended to leave the matters of a quorum, and the
proceedings of the houses acting separately, to be regulated by the con-
stitution and laws of the State; hnt the act intendod o provide what
should be necessary te constitute a guorum, and make an election in
the joiut assembly—a body created by the act, and whose proceedings wight
not be requlated by the constitution of the State.

It is only necessary in this case to consider the effect of the proceed-
ings in the two houses on the first day, because it is up. n those pro-
ceedings that Mr. Abbott founds his claim. If he was legally elected on
that day, the subsequent proceedings by the joint assembly could not
affect his right, nor can such claim be affected by any subsequent pro-
ceedings of the legislature. His claim depends upon the legal effect of
what took place in the two houses ou the first day of the election.
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It is insisted that the provisions of the act in relation to election by
the two houses and by the joint assemnbly are substantially the same,
because it is provided by the act that—

Each house shall openly, by a vira roce of each member present, name one per-
son for Senator, &e., and the nante of the person so voted for who shall have a
maljng'ty of the whole number of rotes cast in each honse snall be entered on the jour-
nai, «c.

And hence it results that to be elected on the first day the person
mast have a majority of all the members present. DBuat tlis construc-
tion, which is equivalent to saying that, to make an clection, every mem-
ber must vote, would put it in the power of a single member of the legis-
lature to defeat an election on that day. This could not have been
intended ; and that clause must be regarded as relating merely to the
manner of voting; and if a nummber of votes are cast for a qualified ean-
didate, and the other members retuse to vote at all, then the person
¢ who shall have a majority of the wchole number of votes cast” must be
deemed elected.

The provision concerning the joint assembly is materially Jlifferent.
There it is provided :

The joint assembly shall then proceed to choose, by a rira-roce vote of each member
present, a person for the purpose aforesaid, and a person having a majority of all the
rotcs of the said joint asscmbly, a majority of all the members elecled to both houses being
present and voting, shall be declared duly elected.

The clause ** a person having a majority of all the votes of the said
joint assembly, a majority of all the members elected to both houses
being present and voting,” undoubtedly requires that, to make an elec-
tion, a candidate must receive a number of votes greater’ than half of
the majority of both houses.. The difference between the two pro-
visions is this: if a majority or quorum of each house are actually pre-
sent when each house proceeds to the election on . he first day, the per- .
son receiving the highest number of votes cast is elected, though re-
ceiving less than half of a majority. But in the joint assembly it is
necessary to an election that a candidate should receive the vetes of
more than half of a majority of both houses.

It is a well-established rule for construing statutes that every clause,
phrase, and word must be deemed to have been added to ihe statute for
the purpose of accomplishing some end that would not be accomplished
without it.

Dywarris on Statutes, (Potter’s edition, 1871,) 198, says.:

It is a eafe method of interpreting statutes to give eftect to the particular words of
the enacting clauses. Yor when the legislature iu the same sentence uses different
words, the courts of law will presume that they were used in order to express different
ideas. So, if there be a material alteration in the language ussid in the difiereut ciauses,
it is to be inferred that the legislature kuew how to use terms applicable to the sub-
ject-matter. “The several inditing and penning of the different branches,” said the
judges in Edrick’s case, “doth argue that the maker did intend a difterence of the
purviews and remedies.” .

To the same effect, see Rex vs. Bolton, (5 Barn. and Cres., 74.)

Applying this familiar principle to the statute before us, it must be
held that the provision in regard to an election by the joint assembly
requiring a person to receive “a majority of all the votes of the said joint
assembly,” which is not found in the act in relation to an election by
the two houses acting separately, was added for the purpose of requir-
ing in one case what was noi necessary in the other. It may be said that
the same thing ought to be required in the one case as in the other;
and that the act of Congress ought not to Le so construed as to permit
an election by the minority in one case, and to forbid it in the other.
But the answer to this is obvious. Before the passage of this act the
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States elected Senators by various methods ; some by a joint assembly
of both houses, arnd some by the action of the two houses separately.
In those States which elected by the latter method the houses might
sometimes disagree, and thus defeat an election. It was the manifest
intention of the act of Congress to afford to a legislature the opportu-
nity ot clecting a Senator by the separate action of the houses; and in
doing so, to leave the whole detail of the ¢lection to be regulated by
the parliamentary usage of the State. DBut in providing for an election
by the joint assembly, a method not in use n some of the States, it was
necessary to provide what should te a quorum, and what should be
necessary to an election.

As the act of Congress does not affect the question under considera-
tion, resort must be had to the precedents and authorities, English and
American.

It is admitted that when the electors vote for a disqualified candi-
date, in ignorance of his disqualification, the election is void, and must be
remitted to the elective body. But it is insisted that where, as in this
case, the electors (the mnembers of the two Houses) had full knowledgs
of the disqualitication, votes cast for such person are considered as
thrown away, and the qualified candidate receiving the next highest
number of votes, and a majority of all votes cast for qualified candidates,
is elected. If this proposition is well grounded, Mr. Abbott is entitled
to a seat; and this is the precise question upon which we are to consult
the authorities.

Mr. Abbott furnished to your committee a printed brief countaining
references to and quotations from the decisions upon this question from
the earliest times, which quotations are embodied in this report.

Rogers on Elections, (ed. 1847, ch. 7,) says:

The principle nupon which courtsof law have acted in such cases is broad and uniform,
and is thus laid down, and the authorities all cited by Lord Ellenboroungh in pronounc-
ing the judgment of the Court of King's Bench in the case of Rex rs. Hlawkins, (A. D.
1808,) 10 East., 211, which judgment was aftirmed upon appeal to the House of Lords,
(2 Dow,, 124.)

The general proposition that votes given for a candidate after notice of his being
ineligible are to be considered the same as if the person had not voted at all is sup-
ported by the cases of the Queen rs. Bocowen, L. T., 13 Anne, 1713; The King vs.
Withers, E. T, 8 Geo. 11, 1835 ; Taylor rs. Mayor of Bath, M., 15 Geo. II, 1742; all of
which are cited in Cowper, 537, in King vrs. Monday, (A. D. 1777.) In the first, Boa-
cawen and Roberts, the two candidates had an equal number of votes, but because
Boscawen was incapable, the votes given for him were cousidered as thrown away, and
the other duly elected. In the second ecase, Withers had five votes out of eleven, aud
the other gsix refusing to vote at all, the court held Withers duly elected, and the six
who refused to vote were virtually consenting to the election of Withers. In the third
ease, Taylor, Biggs, and Kingston were candidates. Biggs was objected to as a dis-
qualified persoun, notwithstanding which Biggs had 14 votes, Taylor 13, and Kingston
only one. Then Lord Chief Justice Lee, at nisi prius, directed the jyry that, if they
were satisfied that the electors had notice of Biggw’s want of ualitication, they should
tind for the plaintift, ('I'aylor,) because Biggs, not being qualitied, was to be considered
as a person not in esse, and the voting for him a mere nullity. The jury found for the
plaintiff, and the court, on a motion for a new trial, agreed with the law as laid down
by Lord Chief Justice Lee, and refused a new trinl.  The same principle hds heen actedd
on in the case of Claridge rs. Evelyn, (1821,) 5 B. and A, 81, where an infant, having
been elected to the oftice of clevk of a court of requests, notice was given at the timo
of his election of his ineligibility on the ground of nonage., An action was brought for
a falso return by the unsuceesatul candidate, and a verdict given for the plaintift, sub-
Ject to the opinion of the Court of King’s Beneh., At the close of his judgment, after
argnment, Abbott, C. J., said: “Iam of opinion, therefore, that he (the infant) was inel-
igible, and due notice of his incapacity having heen given to the electors at the time
of his election, their votes were thrown away, and consequently there must he judg-
ment for the plaintiff.” ( Fide also R, rs. Coce., Heywood on Connty Electious, 5353; R. vs.
Parry & Plzil‘ips, (1757,) 14 East,, §49; R. vs. Bridge, (1811,) 1 M. & 8,, 76.)

Fife, 1 Luders, 435, (A. D). 1785-"90:) General Skene was elected. Mr. H, gave

S. Rep. 58——2
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notice at the poll that Gen. Skene was incapacitated, by reason of holding the offices
of Laguage-master to the forces and inspector of the roads, and petitioned upon those
objections.  The committee seated Mr. Henderson, on the ground that the novel crea-
tion of ene of the oflices was notorious and within 6 Anne, e. 7, 8. 25, (a.)

Cockermouth, (1717,) 13 Journ., 673: The votes were, for Sir Wiitred Lawson, 90;
for Lord Percy Seymour, 84. ‘The former had been proved at the election to be undor
twenty-one years of age.  The House seated Lond Perey Seymoar.

Flintshire, 1 Peck., 526, (1302-°06:) The facts and decizions the samoe as in the
case of Cockermonth. i

Second Sonthwark, (Clifford, 130, 1736:) The former committee having resolved,
that at the Jast eiection for the borong! of Sonthwark G. W, Thellasson, exq., did act
in violation of the statute of the 7 W 111 ¢ 4, whereby hie is incapacitated to serve in
Pailiament upon such election,” and notico having been given of this resolution, the
petitioner was seated with a minority of votes.

Second Canterbury, Clitford, 353: The tirst committee merely declared that neither
of the sitting members was duly elected, and that the election wis void.  The second
committeo found specially that the first eleetion was declared void for bribery and
corrupt practices only : and having heard evidence that notice was given at the elec-
tion of the ineligibility of the sitting members on account of bribery and corruption at
the former election, and that copies of the opinions of three counsel, all stating that
the sitting membiers were ineligible, were read, seated the petitioners with the minor-
ity of votes. (Kirkcudbright, 1 Luders, 72 ante, 72 el seq.; Radnorshire, 1 Peck., 496;
Leominster, 1 C. & D, 125 and 2 Dungarvon case. K. & Ambl,, 6.)

Leominster, (1827,) C. & D,, 1: Objection made that the candidate had declined to
t ke the qualification cath when requested so to do.  His retnrn declared void and the
p:titioner scated.

Heywood on Ccunty Llectious, 535, says:

It must be remembered, however, that in case a eandidate laboring under disabilitics
should be returned, the election will be avoided on petition; and that if, before the
olection comes on, or a majority has polled, sufficient notice has heen publicly given of
his disability, the unsunccessful caudidate next to him on the poll must nltimately bo
the sitting member. * = When the disability of the candidate is notorious, it should
stem that it is not necessary to give notice to the electors. ‘

Roo on Elections, (ed. 1818,) page 256, says:

If there be no other candidate than the person incapacitated, the election will ne-
cessarily be void ; but if, besides such incapacitated person, there be also one or mors
candidates, it is a very important question whether, in consequence of the incapacity
of the former, tho electors are to be called upon to recousider their choice, or whether
they sre to be represented by the second in number upon the poll, he in reality being
regarded the first by reason of the nullity of the franchise given to the other candidates.
It will be seen that the latter proposition is that which constitutes the law in cases
where misapplication of the franchise by the clectors was willful, and therefore made
in their own wrong.

Male on Elections 336, says:

If the ciection is made of a person or persons ineligible, such election is void either
in tofo or of one only, according as the ineligibility applivs toall or one only, where that
ineligibility is clear and pointed ont to the electors at the poll. It has been held thas
the votes given to such incligible candidate, after notice, are thrown away. and a comn-
pletitmi, though choscu by a smaller numberof electors, has in such casoe been held duly
elected.

But such ineligibility ought to be clear, and grounded upon some known and settled
rule of law. The snme dactrine holds at law in the election to oftices in which, after
potice of theineligibility of any particular candidate, tho votes given to bim arve held
to be thrown away.

Clerk on Elections, page 156, says:

Whenever a candidate is disqualified from ritting in Parliament, and notice thereof
is publicly given to the clectors, all the votes given for such disqualitied candidate will
be considered as thrown away, and the other candidate, with a minority of votes, will
be in position to claim the scat on proof of tho existence of the disqualitication, and
that suflicieyt notice has been given of it to the electors. :

2 Kyd on Corporations, 12, says:

Two requisites are necessary to mako a goad clection : 1. A capacity in theclectors.
2. A capacity in the elected.  Aund unless Loth concur the election is a nullity.  With
1espect to the capacity of tho elcctms, their vight is this:  They cannot #ay there shall
Lo Lo clection, but they are to cleet; therctore, theagh they niay vote and prefer one
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to fi!l an oflice, they cannot say such a one shall not be preferred ; or by merely saying
wo dizsent to avery one proposed, prevent any election at all.  Their right consists in
an aftirmative, not a negative declaration.  Consequently, thero is no effectual means
of voting against one man but by voting for avother; and even then, it such other
person bo unqualified, and the elector has notice of his incapacity, his vots will be
thrown away.

Grant on Corporations, 109, says:

When the incligibility of acandidate arises from his holding or haviag hield a publio
office, the peopls within the juvisdiction of szch oflico are held in Law to kuow and are
chargeable with notice of such ineligibility.

And on page 208 he says:

A disqualification, patent or notorious, at once eanses the votes given for ths can-
didate laboring under it to be thrown away.

Arnold on Corporations, 141, says:

The general rule may be stated thus: If a candidate for an offico is ineligiblo at
the time of the election by reason of any disqualitication, and public notico of such
disqualification is given at the election, all votes given for that candidate after such
netice are thrown away ; and, if there are other eligible candidates, the one who has
the largest number of votes will be duly clected.—( Vide R. vs. Hawkins, &c.)

In King vs. Parry, (in 1811,) 14 East., 559, it was ruled :

When a candidate is disqualified for sitting in Parliament, and notice thereof is
given to the electors, all votes givia for such candidate will be considered thrown
away, and the other candidate, with a minority of votes, will bo in a position to claim
the seat on proot’ of the existence of the disqualifications.

In Rex vs. Blissell, upon a motion for a new trial, Lord Mansfield, in-
terrupting counsel for the Crown, who was arguing that the disqualifica-
tion was not notorious, said : 3

Do you doubt that, if he is really disqualified, whether such disqualification is no-
torious or not, the votes given for him are thrown away?! In another jurisdiction, if
the disqualification is notorious, it does more—ii elects the other party ; and of the law
in this case yon can have no doubt. (Fide Heywood on Elections, 533-'37.)

In confirmation of this rule, we have a decision that to vote know-
ingly for a disqualified candidate is equivalent to not voting at all. In
the case of Taylor vs. Mayor of Bath, quoted above—

All the judges held that the verdict svas right. They held that, as the fourteen
electors who voted for Biggs had unotice that he was not qualified, their votes were
thrown away; that, when electors vate for a person not gualified, it i35 tho samie thiug
as if they had given no votes at all, in which case it was not disputed that silenco was
a constructive consent.

In Queen vs. Coaks, (1835,) 28 Eng. L. and E., 307, Lord C. .J. Camp-
bell said:

Now, it is the law—Dboth the common law and parliamentary law—and it scems to
me also commaoszi sense, that if an elector will vote for a man who he knows is ineligi-
ble, it is as if he did nos voto at al}, or voted for a non-existent person ; as it has been
said, as it he gave his vote for the wan in the moon.

In Oldknow vs. Wainwright, {2 Burr., 1017,) it was held that if a ma-
jority dissent from an election, but vote for nobody else, the election by
the minority is good. This case related to an election of town clerk by
mayor, aldernien, and common council. Whoele number of clectors
twenty-five, of whom, after due notice, twenty-one asseibled. Nine
electors voted for Seagraves, while eleven, protesting against any elec-
tion at that time, refused to vote. As to the election of Seagraves,
Loird Mansfield neld:

Whenever electors are present and do not vote at all, they virtually acquiosso in the
clection made by those who do.

. —<ing vs. Monday, (£ Cowp., 538,) Lord Mansfield said :

Upon the election of o member of Parliamont, or a verderor, whero tho olestors
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must proceed to an election, because they cannot stop for that day, or defer it to
another time, thore must be a candidate or candidates; and in that case there is no
way of defeating the election of one candidate proposed but by vating for another.

In Southwark (Elections 239) it is said—

That it is wilful obstinacy aud misconduct in a voter to give his vote for a person
laboring under a known incapacity. (See also Willcoek, Cor., 215, 1527.)

See also Regina vs. Iliomes, 3 Nevill and Perry, 48, 1839; S.C, 7
Adolph and E,, 960; and Regina rs. Pancras, 1857, 7 Ellis and B., 954.

In Gosling rs. Veley, decided in 1348, 7 Q. B. R., 437, Lord Dunnan,
C. J., delivering the judgment of the court, after citing cases, said:

Where an elector, before voting, receives due notice that a particular candidate is
disqualified, and yet wil! do nothing but tenaer his vote for him, he must be taken
voluntarily to abstain from exercising bis franchise; and, therefore, however strongly
he may in fact dissent, and in however strong termus he may disclose his dissent, he
must be taken in law to assent to the election of the opposing and qualitied candidate,
for he will not take the only course by which it can be resisted ; that is, the helping to
the election of some other person. Hae is present as an elector; his presence counting
as such to make up the requisite number of electors, where a certain number is neces-
sary; but he attends only as an elector, to perform the duty which is cast on him by
the franchise he enjoys as clector; he can speak only in a particular language ; he can
do only certain.acts; any other language means nothing ; any other act is null; his
duty is to assist in making an election. If he dissents from the cloice of A, who is
qualitied, he must say so by voting for some other also qualified ; he has no right to
employ his franchise merely in preventine an election, and so defeating the object for
which he is empowered and bound to attend. Aud this is a wise and just rule in the
law. It is necessary that an election should be duly made, and at the lawful time;
the electoral meeting is held for that purpose only; and but for this rule the interest
of the public and the purpose of the mecting might both be defeated by the perverse-
ness or corruption of electors, who may seeh some unfiair advantage by postponement.
If, then, the elector will not oppose the election of A in the only f.egnl way, he throws
away his vote, by directing it where it has no legal force ; and in so doing he volun-
tarily leaves unopposed, i. ¢., assents to the voices of the other electors. * -
It follows from these observations that the true ground of the decision is that stated
by Lord Mansticld in the case first cited : * Whenever electors are present and do not
vote at all they virtually acquiesce in the election made by thoese who do.” -
. - - * [ ) » - » » - - In case
of Taylor va. Mayor of Bath, the counsel, in argument, took the distinction between
not voting at all and veting for the disqualified candidate. They admitted that silence
might well be held to give consent, but that voting for the other candidate was an
express negative ; it was the only way, they said, of voting against oune to vote for the
other. But the court overruled the distinction. To vote for a person not qualified,
they aaid, was the same thing as not to vote at all; which, it was admitted, would
have been a constructive assent. It will not escape observation that, in all these cases.
the law required tho concurrence of a majority of the electors present to make the
election good. In none of them could it be stated as a tenable proposition that the
minority could bind the majority, or make a good election against their votes. Ia all
of them, too, the nunerical majority were de facto opposed to the election made.  Yet
this fact was never considered as rendering the ele¢tion in law other than by an actual
majority. )

Cushing's Lexr Parliamentaria s'ates the rule as follows :

Section 111.  Of elections of, and vofes given for, disqualified persons,

175. If an election is made of a persom who is ineligible, that is, incapable of being
clected, the election of such pesson iz absolutely void, even though he is vated for at
the rame timo with others who are eligible and who are accordingly elected, (see Male
on Elections, 336:) and this is equally trae, whether the disability is known to the
eloctors or not ; whether a mzjority of all the votes or & plaratity only is necessary to
the election ; and whether the votes are given orally or by ballot. ) i

176. The principle above applics equally where the constitution or law points ont.
among other eligible persony, the particular candidates to he voted for; in which case
votes given for other persons are void. “Thus the constitutions of Maine anid Massa-
chusetis, providing that, in case of a failure to eleet senators at the general election,
the deficieney shall be supplied on the day of the meeting of the legislature by such
senators as shall be elected and the members of the other branch from ameng the per-
aons voted for and not eloctead as senators.  All votes given on such accasions for any
other than the c:mdidato designated by law, though otherwise cligible, are thrown
away.
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177. In England, where » plurality only iz necessary to an election, and where the
votes are given orally, it is also held that if electors have notice of the disqualification
of a candidate, every vote given for him afterward will be thrown away and consid-
ered as not having been given at all.  (King ra. Monday, Cow per’s Reports, 537; Rex re.
Hawkins, 10 Eaat’s Rep,, 211, and casea there cited; 2 Dow's Rep., 124 ; Cluaridge rs.
Evelyn, 5 Baruewall and Ald. Rep., 81 ; Rex rs. Coe, Hey wood on County Elections, 534 ¢
Douglax’s Rep,, 393, n ; Rex ra. Blissell, Hevwood, 337 : Rex ro. Parry, 14 East, 549;
Rex rs. Bridge, 1 Maule and Selwyn’s Rep., 76.) The effect of this rule is that not only
will the e¢lection of a disqualitied person be held void, but if such election takes place
after notice of the disqualification is given to the electors, the candidate having the
next highest number of votes grill be elected. (Fife, 1 Luders, 455 ; Cockermouth, 13
Commons Jour.,, 672; Flintshire, 1 Peckwell, 526; Southwark, 2 Clifford, 130 ; Canter-
bury, 2 Clifford, 353; Kircudbright, 1 Luders, 72; Radunorshire, 1 Peckwell, 496 ; Leo-
minater, Corbet, and Daniel, 1 : Leoninster, Rogers, App. 1X ; Cork County, Knapp and
Ambler, 4U6; Belfast, Falconer, and Fitzherbert, 603 : Rogers on Elections, 224, See
also Male on Elections, 33 ; and Abington, 1 Douglas, 419.) This doctrine, however
hard it may seem, is founded in the fawmiliar principle that every man is bound to
know the law with reference to any act which he undertakes to do; and cousequently
that when an clector is apprised of the fact of dixqualification of a candidate, aand
notwithstanding gives his vote for him, the elector takes npon himself the risk of losing
& vote, if his constraction of the law turns out to be wrong. (Rogers on Elections,

i)

178. In this country it is equally true that the election of a disqualified person is
absolutely void ; and in those States where a plurality clects, and where the votes are
given orally, as in England, votes given for a candidate after notice of his disqualifica-
tion are thrown away, and the candidate having the nexy highest number of votes is
clected. )

179. In reference to elections by ballot, in which secrecy is the distinguishing fea-
ture, and in which, consequently, neither the returning ofticers nor the electors them-
selves are supposed to know for whom the votes are given until the result is declared,
it seeins not unreasonable to consider the votes for inecligible candidates to be thrown
away in all cases, and the opposing candidate elected, where the electors know, or
must be presumed to know, the disability; and in all cases where there is uo such
actual or presunmed knowledge, to hold the whole proceeding merely void.

180. In reference to elections in which an absolnte majority is requisite to a choice,
and in which. consequently, the whole number of votes received is first to be ascer-
tained, votes given for ineligible persons must, of course, be excluded from the enu-
meration, for the reason that, as the wbole balloting would be void, and all the votes
excluded, if they were all for such candidates, it would be preposterous to enumerate
sunch votes where they constitute a part only of the votesgiven in. If], in co uence of
such exclusion, the result of the election would be different trom what it would other-
wise be, the whole proceeding must, perhaps, be held void or valid, according as the
electors have actual or personal knowledge of the incligibility of the persons for whom
the excluded votes are given.

To the same effect, sece Wilson’s Digest of I’arliamentary Law, pp.
107 to 114.

Angell and Ames on Corporations, p. 93, n. 3, say :

If the assembly be duly convened, and the majority vote for an unqualifiad per-
son, after notice that he is not qualitied, their votes are thrown away, and the porson
having the next majority, and not appearing to be disqualified, is duly elected.

This subject has been discussed at different times in the legislature of
Massachusetts, and it has beer unifurmly decided that votes given for
candidates constitutionally ineligible should be regurded the same as
blank votes. In 1843 an effort was inade to change this parliamentary
rule, and a majority of the committee submitted a report, accompanied
by a resolution, to the effect that 1t was  nct in accordance with the
constitution and Iaws for the two branches of the legislature to reject, in
making up the count, the ballots cast for ineligible candidates.” A
minority of the committee submitted an adverse report, saying:

The fact that the votes given for incligible candidates, when the two houres have
met in convention for the purpose of filling vacancies in certain offices, have been re-
Jjected from the conut, i3 of long standing; and that no evil has resulted from such

wractive is, of itself, a suflicient reason why a qifferent rule should not be established.
tis time enough to provide a remedy whes an evilis fisigd to exisi, and not in anti-
cipation of an evil.  This, it i3 believed, is a safe course in all cases, * * *
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The practice of rejectiog blank pieces of paper, slthough they may havo the forin and
ahape of the actual votes which are cast, is believed to bo uniforin everywhere. Tho
reason for the rejection of such- paper is that it is not a voice given and nuambered ;
that noone is designated who can he elected.

It is, however, no less an expression of dissatisiaction (o ias candadais voteld for
by other persons, en oune side or the other, than it would be if it bore the name of an
imaginary being, or a person ineligible.  In both cases it is not a vote, and shouid not
80 bo treated. So far as precedents can be found, the practice of rejecting from the
count votea cast for an ineligible candidate is not peculiar te the coavention of the
two houses in the Massachusetts legislature. It has obtained more or Jess in the House
of Representatives of the United States, and in the Hogse of Comimons in Great Brit-
ain. * * * [Inasmuch as the custom has obtained, for aught that appears, from
time immemorial, to reject such votes, the undersigned take leave to submit that the
proposed resolution of the majority of the committee isuncalled for, and that no further
action be had on such order.

The House laid the resolution of the majority on the table, thus in
effect adopting the report of the minority.—(Cushing’s Reports of Con-
tested Elections in Massachusetts, p. 499.)

The subject was again discussed, and the decision reaffirmed, that
votes cast 1or ineligible candidates should be thrown away. In 1849
Mr. Slade was returned as the duly elected representative of the town
of Somerset, and his seat was contested, for the reason, among others,
that a baillot for Nathaniel Morton, ot Taunton, for member of Congress,
was thrown out by the judges of election.

The committee, in their report declaring Mr. Slade lawfully entitled,
discussed this question as follows: :

The policy eof the law rejuires that such a coustruction should be put upon all
proceedings at elections as to make such proceedings valid, rather than nugatory. An
election is always attended with trouble, iucouvenience, and expense, and should not
be set aside for light or frivolous caunses. If votes cast by mistake for persons not
eligible are to be counted, then the intention and will of the voter is defeated ; if, on
the other hand, such votes are willfully put into the ballot-box, the person who thus
indicates 8o clearly his disregard of the value of the elective franchise, that it is only
a deserved punishment for his delinquency to deprive his vote of ali weight and intla-
ence at auch election. By so doing a voter is not deprived of any legitimate exercise
of his right, because he can always maunifest his opposition to any one candidate by
voting fur some other.—(Rex rs. Monday, Cowper, Lord Mansticld said the ouly way of
voting agaiust onc was to vote for another.)

Finally, it seems to the committee that there is no reasont why a person who votes
for an ineligible candidate should not be put upon the same footing with one who does
not vote at all, as in both cases the partiea show a disposition to prevent an clection,
and both of them show an unwillingness to perforin their duty, by aiding to promote
those elections which are absolutely essential to the existence of the government. For
if every voter refrained wholly froma voting, or voted for an ineligible candidate, the
result wounld be the same—no choice; and although it is true that no penalty is at-
tached by law to a neglect of this obligation of voting, yet the obligation is not the less
plain for {hat ; and the committee believe it to be a duty too important to be neglected,
and too sacred to be trifled with, Ly voting for fictitious persons or iteligible candi-
dates. * * " The voter who puts iuto the ballot-box a blank picce of paper as
clearly indicates his opposition to all the candidates as he whe puts in a vote for an
ineligible candidate ; and there seems to be no reasei why the oninien of tha cie should
nat he entitied to consideraiion as well as that of the other.”—(Report agreed to April
10, 1349. See Cushing, Reports Contested Election Cases, Mass., p. 576.)

In Indiana the same doctrine has been established by two decisions of
the supreme court. In the cases, Gulick rs. New, (14 Ind., 927,) and Car-
son vs. McPhetridge. (15 Ind., 327.) In the former case the court say:

It being conceded that the votes east for Wallace were powerless and fruitless in
effecting the main end arrived at—that iz, in electing him—we are still asked to decido
that they were so far effective as to preveut the election c€auy other peon; that they
wore, 56 ST as afiirmative results were involved, thrown away, but that negatively thoy
were operative. We are reminded that, in our form of government, the majority should
rule, aud that if the course indicated is not followed, a majority of the votars may be
disfranchised, their voice disreganded, and their rights trampled ander foot, and the
choice of a minority listeuned to. True, by the coustitution and laws of this State, the
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voice of a majority contruls our clections; but that voice must bs constitutionally and
legally expressed.

Even a majority should not nullify a provision of tha constitution, or b2 permitted at
will to disregand the law. In this are the strength and beauty of sur institatioas, Sap-
pose a najority should persist in voting for a man totaily ineligible to take the oftice
of sheriff, what would be the result 2 As he couid not hold the offize, cither the one
capable of holdiug, receiving the next highest vote, would, as contended bythe appel-
lant, be entitled to the ollice, or there would bo a vacancy, as insisted by the appellee.
Suppose the proceedings shonld resnlt in creating a vacancy, then it would remain,
greatly to the detriment of public and private interests, or it would, under tho statute,
have to be filled by the action aud choice of perhaps two men, which might be, possi-
bly, in direct conflict with the choice vi' that majority in every respect.  Then, while
it is true that the votes of a majority should raie, tha tenable ground app-ars to Lo
that if the majority should vote for one wholly incapable of taking the oftize, having
notice of snch incapacity, or shoalld perversely refuse, or negligently fail to express
their choice, those, although a minority, who shonld legitimately choose oune eligiblo
to the pesition, should be heeded.  Suppose that eight years ago, at the first election
under our new constitution, when nearly all the oftices in the State were to be filled, a
majority of the voters in the State, and in the several districts and counties, had
voted for persons wholly ineligible to fill the several offices, wonld thoso offices have
thereby remained vacani ! Conld that majority, by persevering in that course, have
continned the anarchy which might have resulted from such action?  Or, rather, ig it
not the true theory that these who aet in accondance with the constitution and the
law shouid control even a majority who may fail se to act 7 \Whether the same reason-
ing ehould hold good where the ineligibility should arise ont of some cause other than
a constitutional prohibition, is a question we are not now called upsn to decide.

The majority of the court held that the voter must take notice of the
disqualitication of the candidate, and that votes cast for a candidate
in fact disqualitied must be thrown out, whether the voters knew of
the disqualification or not. Judge Perkins dissented upon this point,
but aflirmed the general doctrine, as follows:

1. Where, at an clection, there are oppozing candidates for an oflice, and the candi-
date recciving the highest number of votes is ineligible, but, from a fact or cause which
the voters did not and were not hound to know, the result is a failure, and gives no
candidate a right to the oftice, and should be followed uy another election.

Probable examples, under this proposition, of cases wuere the voters mmight not have
knowledge, viz, infancy of candidate, non-residency, want of naturalization, not of male
sex, not of requisite degree of white blood, not in existence. This last was the fact in
the case cited from 38 Maine R, app. There a portion of the people by mistake voted
for a person not in being. The casc of the State rs. Swearinger, (12 Gz. R,, 23,) was a
case of non-residency.

2. Where the voters at the election do kiiow, or are legaily bouud to know, so thet,
in law, they are held to know of the ineligibility of a candidate, the election does rot
result in a failure; bat, in such case, the eligibls candidate receiving the highest num-
Ler of votes is legally olected and entitled to the office.

Against this proposition we bLave not found a single authority. Thoee relied on as
such by the court below were the cases in 33 Maine R. and 12 Ga. =upra and The State
vs. Giles, (1 Chaad. Wis. R, 112.)

Of the case in Maine, we *ave said enough above.

Of the cases in Georgia and Wiscousin, it may be reinarked that neither of them
involved the point now under consideration, and what s said sipoin 1 13 were dicta, and
neither of the cases cites a single authority.

The point invelved in the Georgia case was whether a certrin corporate town in
that State could elect to office in it i person nut residing within the corporate limits,
and it was held that it could. This closed the case.

The poiut involved in the Wisconsin case was this: The constitution, article 6, sec-
tion 4, provided that sherifls should be ineligible for two yeam next suceeeding the
termination of their oftices. A sherift, inoflice at the time the constitution was adopted,
was elected his own suceessor nnder the constitution; and it was held that he was le-
gally clected, and that the disability imposed by the constitution related only to elec-
tions and terms held under the constitution.  The decision of this point disposed of the
case; and what ix said beyond it, as in the Grorgia case, if not improperly, but still is
very loogely and carelessly sstid, and is not bhinding as authority.

But while there are no authin ities adverse to the second propasition above Jaid
down, there is a cloud of them vindicztingg its cornecetiiess. As the attention of the
court below does not appear to have been called to thewy, we shall here indicate where
they may be found aund exmmined.
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Mr. Grant, a late accurate English writer on corporations, at page 208, xays: ¢ Asx
has been stated, a disqualification, pateut or notorious, at once causes the votex given
for the candidate laboring under it to be thrown away; the same wounld probably be
held to be the case where the electors had the means of knowledge of the candidates’
qaalification, or the contrary, and might have ascertained the factaif they had pleased.”
Numerons cases are cited to sustain these positions.

Judg- Cashing, in kis American work on the Law of Legislative Assemblies, at pages
66, 67, lays down the same doctrine as deducible from the decided eases.

Where the same ineligibility of a candidate arises from his holding or having hela
a public sffice, the puol;ie within the jurisdiction of such office are held in law to
know—are chargeable with notice—of sauch ineligibility ; the votes given for such can-
didate are of no effect, and his highest e¢ligible competitor is elected.—(Grant on
Corp., supra, p. 107 ; Biddle rs. Willard, 10 Ind. R., 62, on p.6.)

It is assumed that in general a eertain number of persons less than a
majority of a legislature, or any other legal elective body, is competent.
for the transaction of business. Speaking upon this point, Cushing’s
Lex Parliamentaria, sec. 247, says:

This number may be precisely fixed in the first instance, or some proportional part
established, leaving the particnlar number to be afterward ascertained, with refer-
ence to each assembly ; and this may be done either by usage or by positive regula-
tion; and, if not 8o determined, it is supposed that a majority of the members compos-
ing the assembly constitute a quorum.

And we have before seen that, by the constitution of North Carolina,
either house of the legislature may proceed to the transaction of public
business, if a majority of the members elect are present. And if a quorum
are present there may be an election by such members as choose to vote.
This point was decided in England in the case of Oldknow rs. Wain-
wright, (2 Burr, 1017,) and it this country in Commonwealth rs. Green,
(4 Wharton, 531,) where the court charge the jury as follows:

When there is a quornm of members present, the moderator can only notice those
who actually vote, and not those who do not choose to exercise their privilege of vot-
ing. “ Whenever,” says Lord Mansfield, “ electors are present and do not vote at all,
they virtually acquiesce in the election of those who do.” Aud with this principle
agrees one of the rules of the general assembly itself, which must be familiar to every
member: ‘“ Members (30th Rule) ought not, withoat weighty reasons, to decline votiag,
as this practice might leave the decision of very interesting questions to a small pro-
portion of the judicatory. Silent members, unless excused from voting, must be con-
sidered as acquiescing with the majority.”

This is not only the doctrine of the common law, of the written law, as vou have
seen, but it is the doctrine of common sense; for without the benefit of this rule it
wouild be alinost impossible, certainly very inconvenient, to transact business in a
large deliberative assembly. . " v . . This,

ntlemen, has becn stigmatized as a technical rule of law, a fiction and intendment of
f: . It issufcient for us that it is arule of law, We must not be wiser than the law.
. . . * . . - Nor can we know
anything of any fancied eguity as countra~distinguished from the law. The law is the
equity of the case, and it muat be so considered under the most awful responsibility by
the court and the jury. In my opinion, a court and a jury can never be better em-
{\loyed than when they are vindicating the safe and salutary principles of the common

aw.

To the same effect,in the act of Congress before quoted, which de-
clares that the person who shall receive a ¢ majority of all the rotes cast”
shall be declared elected. Does this rule hold good in case of votes for
a disqualified candidate, as well as in the case of members not actually
voiing? ‘The unanimous opinion of the court in the case of Taylor vs.
Mayor of Bath, before quoted, was that—

When electors vote for a person not qualified, it is the =same thing as if they had
given no votes at all; m which case it is not disputed that silence was a constructive
consent.

In Regina vy, Coaks, before cited, Lord C. J. Campbell said:

Now, it is the law, both the common law and parliamentary law, *  * * thatif
an dector will vote for a man who he knows is ineligible, it is as it he did not vote at

all.
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This question is also answered in the aflirmative by an American
work. of standard authority, as follows:

After an election has been properly proposed, whoever has a majority of thoss who
vote, the ass: nbly being sufticient, is elected, although a majority of the entire assembly
altogetlier ibstaina from voting; because their presence suflices to constitute the
elective bady, and if they neglect to voie it is their own fault, and shall not invalidate
the act of the others, but be construed an assent to the determination of the majority
of those who do vote. And siich an election is valid, though the majority of thowe
wrhose presence ix necexsary to the assembly protest against any election at that time, or
even the clection of the individa:al who has the majority of votes; the only mauner in
which the; can etfectually prevent his election is by voting for some other qualified
person. :

(Angell & Ames on Corporations, ch. 4, see. 6, and cases there cited ; Brooks rs. Young,
12 Grattan, 303 ; State r«. Lelire, 7 Rich., 234; King rx. Monday, 2 Cowper, 537 ; Old-
know rs. Wainwright, 2 Burr., 1017 ; and Crawford rx. Powell,, 2 Burr,, 1016.)

This is also in harmony with the act of Congress before quoted.

Inquiry has been suggested on the point whether, in the cases sup-
posed, the person having the legal votes may be deemed elected,
although the number of votes cast for himn be less than a majority of a
quorum. :

To what has been above stated, and which may be applied to this
question, the following additional reasons may be given te show that,
in law, there is no sufficient ground for this objection :

1st. In no one of the cases cited, either in argument of counsel or
opinion of the judge, do we find that this point has been raised or sug-
gested, as it seems probable it would have been had it been valid; or,
2d. We find at least two cases (King vs. Bissell and King vrs. Monday)
where, if this objection had been raised and sustained, it would have
determined the case, but the point was not made; 3d. In two cases the
judges, incidentally, but unequirocally, deny the truth of this objection.

In 14 East’s Reports, p. 599, note ¢ d”, on the case of Taylor rs. Mayor
of Bath, (M. 15, Geo. 11,) it is said:

Taylor moved for a mardamus to be admitted into the otlice of a conmmon councilinan
of the corporation of Bath.

The defendant returned mon fuil electus. = * It appearcd in evidence at the trial
that, by the charter, the election of common councilimen is to be by the mayor, re-
corder, and aldermen, or the major part of them then present, and the mayor and twenty-
seven aldsrmen being assembled for this purpose, Biggs had 14 votes; Taylor, 13, and
Kingston, 1.

In 2d Cowper, 537, 1n reference to the above case, it is stated:

Twenty-eight electors assembled: 14 vaoted for A {Bigzs)) 13 for B, (Tayior,) and

.1 for C, (Kingston.) A was unqaalified, and his incapacity known to the electors at
the time.

Lee, chief justice, in his directions to the jury, said:

‘“ That the votes given to A, with notice of his incapacity, were thrown
away,” It afterwards came before the court, (on motion for new trial,)
when Lee, C. J., compared it to voting for a dead man, and held that B,
who had the thirteen votes, was duly elected. And Justice Page (one
of the court) gaid :

That in snch A case a minorily of tiwo only wonld have been suflicient to ciect the
other candidate,

And this where thie ¢ majority of a quorum ™ was eight.

The case of King rs. Blissell was a motion for a new trial, on an in-
formation in the nature of & quo warranto against the defendaunt for
acting as alderman at Portsmouth, and a verdict had been given for the
Crown on two matenal issnes. Pike and Blissell were adverse candi-
dates. At the election the mayor only voted for Blissell, while three
aldermen voted for I’ike; but the mayor gave notice to the aldermen
that Pike was incapacitated to be elected, because he held the oftice of
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chamberlain, which was incompatible. Lord Mansiicid, addressing the
counsel for the Crown, who was argu’ag that the disqualification was
not notorious, said:

Do you doubt that, if he is really disqualiticd, whether such disyunalification is
noterious or not, that the votes given for him are thrown away t  In auwother jurisdic-
tion, if the disqualitication is notorious, it dloes more—it elects the other party; but
of the law in this case you can have no donbt.—(Haywomdl on Elections, p. 533, and
Wilsou’s Digest of Parliamentary Law, p. 111).

In tkis case tiwo was a majority of a quorum, yet Lord Mausfield said
if Pike was notoriously disqualified, Blissell, who received one vote,
was elected, and ¢ of the law in this case you can have no doubt.”

An examination of the opinion of the judges in 25 Maine Rep., 567,
throws light upon the above opinion. There the governor submitted
the following questious:

1. Whether the governor and council, in counting votes for county
ofticers, under the statutes of that State, had power to receive tfrom tho
town canvassers evidence to contradict the return made by them ¢

2. Whether the governor and council could receive an amended return
from the town canvassers f

The judges, after citing the statutory provisions, ansivered as follows:

The powers conferred upon the governor and council are specific and precise; and it
is believed that it would be irregular to go beyvond them, or in any mauner to deviate
from them. If they could receive evidence that the certiticates were erroneous in one
particular, they might, with cqual propricty, do so in unother, and %o exercise the powcors
of judges of these clections generally, and without restriction.

In other words, the daty cast upon the governor and council was
purely ministerial. They were to canvass the election from the returns,
and had no power to inquire beyond them. This was the ground upon
which the opinion in the 38 Maine Rep. resied, as is evident from the
fact that in tho opinion in the 38th the judges refer to the opinion in
the 25th Maine Rep. as conclusive of the questions then presented. In
the- opinion in 38 Maine the judges say the only duty cast upon the
governor and council is to “open and compare” the copies of the records
of the votes given, and from such comparison to ascertain and determine

"who had been elected. In other words, the statute did not make the
governor and councii the judges of the election, but merely cast upon
them a upecific ministerial duty s which performed, their pewer was at
an end. This act had been performed by the former governor and coun-
cil, who had declared that Abel C. Dinslow was elected. Consequently
the then governor and councils had no power to revise such former de-
termination and declare that another was elected. And the precise and
express ground upon which the opinion was given was that Dinslow
having been elected, and there being no such man in existence, the
oftice was vacant. It is evident that these opinions have no applica-
tion to a case like the one under consideration, where the Senate
is ¢ the judge” of the election; and is not restricted, as the governor and
council in the Maine cases were, to a performance of the mere ministerial
duty of declaring who appeared by the certificate to be elected.

Saunders rs. 1Iaynes, (13 Cal,, 1435,) was a proceeding tc contest the
election of the defendant Hayunes as judge of the district court for the
eighth district in California.

The facts were these: Turner and Haynes were competing candidates
at the election, and Turner received the larger number of votes, but the
certificate was delivered to Haynes, upen the assumption that Turner was
ineligible, becaase of his holding a lucrative oflice under the United States.
The court held that Turner was not ineligible ; and that, of course, ended
the case, and entitled Turner to the oftice. In the opinion of the court,
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- it is said, obiter dictum, that if Turner had, in fact, been ineligible,
Hayues would not. have been elected ; and t!:e case of State vs. Giles (1
Chand. Wis., 112) is cited as sustaining that principle. With the opinion
and decision in Saunders vs. Haynes we fully concui. But the ques-
tion involved in Mr. Abbott’s claim to a seat, viz, that the e¢lectors
knew the candidate to be disqualified, was not averrcd, and was not
involved, because the fact did not exist in that case. The court held
that Turner was not ineligible. Of course, the electors did not know
a fact that did not exist.

Commonwealth vs. Cluley. (56 Penn. St., 270,) was a rule on the relation
of McLaughlin against Clvley to show cause wh) a quo warranto should
not issue qunat Claley, to .est his right to the oftice of gheriftf of Al-
legheny Coun ty. At the elu'tlon, October 9, 1866, Cluley received
19,915 votes, and McLaughlin 12,925 votes, for the office of sheriff. The
suggeﬁtlon rested upcn the ‘lllegatlon that Cluley was ineligible at the
time of the election, but it did not appear that the electors had notice of
the disqualification ; nor did it appear that, it the votes for Cluley were
thrown out, M(,L.uwhlm was elected. 'l‘he case turned upon the pre(,lse
point that, inasumch as it was not alleged that throwing out Cluley’s
votes, McLaughlin had a majority, therefore it did not appear that
McLaughlin had such an interest in the question as would enable him
to contest the election. It is true that the court, speaking obiter dictum
in regard to a popular election by ballot, e\prc.ssed the opinion that
M(,L'm-rhlm was not elected. But the court fully approve of the Eng-
lish rulo, that at an election vive roce, by a limited number of e¢lectors,
the votes given for a candidate known to be ineligible are thrown
away.

The courts say :

There is more reason for this in England, where the vote is vira rvoce, and the elee-
tive franchise belongs to but few, than here where the vote is by ballot, and the fran-
chise well nigh universal.  In those cases the notice was brought. home to almost every
voter, aud the number of clectors was never greater than threa hundred, and gener-
ally not more than two dozen. DBesides, 2 man who votes for a person with knowledge
that the person is incompetent to hold the cftice, and that his vote cannot, thercfore,
be effective, that it will be thrown away, may very prepetly be cousidered as intend-
‘“g tC Vot @ ul.lllK, or throw away his vote.

But the present relator suggests no such cause. He does not even aver that, if the

votes given for Cluley were thrown out, he received a majority, though dmlbtlt,ss such
was the truth. He has, therefore, exhibited no such interest as entitled him to be heard.

Without considering or quoting from the very able dissenting opinion
of Chief Justice Thompson in this case, we think it quite evident that
the majority of the court have laid down principles upon which Abbott
is entitled to his scat. Indeed. Abbott’s case is precisely that in which,
according to the opinion of the court, ithose who voted for Vance ¢ may
very properly be considered as intending to vote a blank, or throw away
(their votes.”) The election of Senator in North Carolina is made by
two bodies, numbering, in the aggregate, less than two hundred, voting
viva voce ; and in this case those who voted for Vauce voted ~iva voce
for a perbon known by them to be disqualified.

These are the only American decisions supposed to conflict with the
principle herein maintained which have been brought to the notice of
vour committee. In neither of these cases was the precise point now
under cousideration involved, and in no one of these cases is the prin-
ciple of common and parh.mwutary law that a virva-voce vote given for
a person known by the elector to be disqualified is thrown away, as-
serted, or even suggested, to be unsound. On the contrary, in the
Pemm,l\'.mm case, State vs. Cluley, as we h.we shown, the correctness
and letno\q of this principle are e\prcﬂsly aecelared.
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There are but two cases, so far as your committee are informed, in
which the election of a Senator has been contested upon the ground of
ineligibility at the time of the election—that of Gallatin fromm Pennsyl-
vania, and Shields from Illinois. Aund an examination of these cases
will show that in neither of them was the point now made either involved
or considered.

In Gallatin’s case (1 Cont. Elec. in Congress, 834) the proof showed
that when Gallatin was first mentioned as a candidate he expressed his
opinion that his citizenship did not entitle him to be elected. Henry
Kammerer testified that, at a meeting of some of the members of the
legislature to agree upon a candidate for Scnator, he heard Mr. Gallatin
say:

As for my naine, it is out of the question ; I have not been a citizen long enough to
entitle me to serve in that station.

That at a second meeting it was stated, though not by Gallatin, that
the doubt about his citizenship was then put to rights; and then it was
almost unanimously agreed toe put up Mr. Gallatin’s name. Mr. Kam-
merer also stated the ground upon which Mr. Gallatin had at first sup-
posed his citizenship did not entitle him to be a Senator. He says that
the day after Gallatin’s election he had a couversation with him, in
which Gallatin said he had first declared himself ineligible ¢ under a
mistaken idea that it was necessary for him to have been nine years a
citizen of the iState of Pennsylvania ; hut that upon examining the Consti-
tation he had found that to have been nine yearsa citizen of the United
States was suflicient, and that he had been above nine years a citizen
of the Utited States, or words to thst effect.”

From this it is evident that at the time of his election Mr. Gallatin,
and those by whose votes he was elected, believed that he had been for
more than nine years a citizen of the United States. Aund although the
Senate decided that he had not been a citizen of the United Stites for
nine years prior to his electicn, and unseated him for that rcason, yet
it was nowhere suggested, either by proof or on the argument, that the
electors knew him to bhe disqualified at the time they cast their votes
for him.

Shields’s case (Cont. Elec. in Congress, 1834 to 1365) is, in all mate-
rial respects, like that of Gallatin. He had rot, in fact, been nine
yvears a citizen of the United States, and was unseated for that reason.
But it was not pretended that the electors knew of his disc,calification.

Therefore, neither of these cases has any bearing upon the question
now ender consideration.

Your committee have also been referred to the case of Yulec vs. Mal-
lory, same volume, page 603. In that case, on the first day of the elec-
tion—January 13, 1851—the general assembly of the legislature of
Florida met in convention of the two houses, and proceeded to vote
viva voce for Senator. Twenty-nine votes were given for Yulee, and
twenty-nine votes were given for ¢ blank.” Thereupon the presiding
officer declared no choice had been made. They then proceeded to a
second and third vote, with substantially the same result. On the 15th
of January they met again, and, vn a cail of the roll, thirty-one mem-
bers responded ¢S. R. Mallory,” and twenty-seven votes were given to
Yulee and others, wkereupon the presiding ofticer declared Mallory to
be duly elected. From this statement it might seem that Yulee’s case
raised the question now. under consideration. Bu¢ the brief, though
very clear and able report of Mr. Bright, from the select committee in
that case, shows the contrary. The two houses of the Florida legisla-
ture had, in 1345, passed a concurrent resolution, as follows:
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Resolved, That a majority of all the members-cleet composing the two houses of gen-
rral assembly shall be necessary to determine all elections devolving upon that body.

Though the valuiity of this resolution was attacked by Mr. Yulee, the
committee held that the resolution had been duly passed; that it had
riever been rescinded ; that it was consistent with the Coustitution of
the United States, empowering the Jegislature of a State to regulate the
time, place, and manner of electing a Senator; and that it was conclu-
stve against the right asserted by Yulee. .\nd the resolution reported
by the committee, declaring that Mallory had been duly elected, passed
in the Senate without a dissenting vote.

In the report the committee, after determining that, ander the reso-
lution of the legislature above quoted, Yulee was not entitled to a seat,
say :

This being the view which the committee take of the case, there is no necessity for

ursuing the subject farther, since Mr. Yulce did not obtain votes sufticient to elect
im.

The committee then notice the fact that the members of the legisla-
ture evidently voted upon the supposition that the resolution was valid,
aind say that—

Even conceding the resolution to be invalid, yet the members in the election were misguided
by what they had a right to consider as authority, and must hiave acted under a misconcep-
tion of right which stood, as they supposed, unquestioned. If this be so, they staud
substantially in the condition of an elector who votes for a person disqualitied, believing
Aim to bequalified. The vote in such a case, though unavailing, is not rejected from the
count. ;

The only remedy which we can see for an election carried on through misapprehension
Jrom such well-founded causes is to set it wholly aside and epen the way to a pew choice ;

but in our view of the case there is no occasion to consider what ought to be done upon
such a state of facts.

The distinction between votes cast with knowledge, or in ignerance, -

of the disqualification of the candidate voled for, 18 inferable from the
report in Yulee’s case. And the doctrine maintained by that report,
that an election carried on under honest misapprehension in regard to
then existing facts ought to be set aside and a new election ordered, is
conceded.

It was strongly contended before your comnmittee that the case under
consideration falls fairly within this equitable principle; because it was
said that all the State officers and judges of North Carolina had been
elected while under disability imposed by the fourteenth amendment, and
Congress had, subsequent to their election, removed their disabilities
and enabled them to hold their oftices ; and your committee were referred
to the act of June 235, 1868, (15 Statutes at Large, 366,) by which ¢ all
officers elected at the election commencing the 4th day of February,
1868, in the State of Alabama,” and who had not publicly declined to
accept the offices to which they were clected, were relieved of their
disabilities. Irom these facts it was contended that the members of
the legislature who voted for Vance might well believe, and it was said
that in fact they did believe, that Congress would relieve Vance of his
disability, and that he would be admitted to his seat in the Senate.

This suggestion has some force, but a slight examination will shew
that it is rather plausible than sound. In the first place the case bears
no resemblance to that supposed in the report in Yulee's case ; becaase
here there was no misapprehension as to any fact then eristing. 1f the
electors had supposed that Vance was not disqualified, though in fact
he was, or had they believed that an act had already passed Cougress
relieving him from his disability, though such was not the case, then
the elector: world uave acted under 2 misapprehension, and honestly
enteriained the belief that Vance was eligible. But such is not the

s o P gt < 3.
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case. Every elector who voted for Yance Aneie that he was disqualified
hy the fourteentbh amendment, and that his disability had not been
remored. Lvery clector, therctore, knew wlhen he gave his vote for
Vance that, 23 the case then stooil, suchk rote wwas thrown away. As
well might « man claim exemption from the nenalty imposed by a stat-
ute upon che ground that, although he knew he was violating its pro-
visions, he expected the legishiture would repeal it. It was tlie daty of
that legislature to eclect & Senator who, tn rirtue of that clection, ani
without the aid of any other governinent, would be anthorized to demand
his seat as a Senator. To elect 2 disqualified candidate, and then refer
it to Congress to remove his disqualification or not, is to transfer tho
election from the legislature to Congress.  In such case the legizlature
would, in effect, be nominating a Senator and submitting it to Cong:ess
to determine whether or not he should be a Senator. Puat the case in
the strongest possible light for Vanee, still it must be admitced that
the electors who voted for him knew that, as the case then stood, their
votes were being thrown away ; that, without the action of Congress,
which might or might not be interposed, the election was in violation of
the Constitution ; and, up to the time when Abbott claimed his seat in
this body, and up to the present hour, the votes given for Vance
remain wholly inoperative, void, blanks in the law, throwrn away for
every legal purpose. Mistakes which equity may relieve against are mis-
takes i regard to existing facts—not over sanguine and unfounded
hopes looking to the future for realization and accomplishment.

In the second place, the legislation of Congressin regard to the organ-
ization of’ the reconstructed governments of the Southern States tur-
nishes no precedent to bind the Senate in determining the election of
its owvn members. Those State governinents could not be organized
without relieving the disabilities of those who had been elected. Con-
gress was therefore compelled to ds5 55, or avbandon those States to
anarchy, or remit them to military rule. To quote the language of a
great statesinan on another subject: ¢ a doubtful precedcnt should not be
Jollowed beyond its necessity.” No such necessity exists in regard to the
Senate of the United States; and therefore the clectors had no right to
assume that Congress would do in this case, where there was no necessity
for it, what it had been compelled to do in the other cases referred to.
And in no case has a Senator elected under disabilities imposed by the
fourteentin amendment been relieved of such disability and permitted to
take his seat.

Several decisions of the House of Representatives have been referred
to, which are supposed to be inconsistent with the principle here asserted.
But it is believed that in none of those cases was it established that the
electors knew of the disqualitication of the candidate voted for; and in
the very able report of Mr. Dawes, from the Committee on Elections,
(Rep. of Committees, 11, 2d session 40th Congress,; which is much
relied upon, it is expressly stated that this point was %ot involred, becauso
¢ did not appear that the electors had suzh notice.

But there are many reasons for declining a critical examination of
the decisions of the other House in regard to the election of its men-
bers. By the Constitution, cach House is made the judge of the ciec-
tions, returns, and qualifications ot its members. It would, therefore,
be improper for the Senate—certainly tadelicate for a committee of the
Senate—to criticise the actions or decisions of the House ; und it would
be subversive of the Constitution, because it would practically make the
House of Representatives not only the judge ot the elections, returns,
and qualifications of its own members, but aiso of the members of
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this House, if the Senate were to follow as precedents the decisions of
the House in contliet with its own opinions.

Again, there is much force and reason in the distinetion made by the
court, in Commonwealth rs. Cluley, (56 P’enn. St.. 274,) between a pop-
ular clection, under our system of almost universal suftfrage, tfor a mem-
ber of the House of lh-plcsentahws, by ballot, and an election of a
Senator by a vira-rece vote of the members of a legislature. And it
might well be that the House of Representatives should establish one
rule appropriate to the election of its members, and the Senate a differ-
ent rule in regard to the election of its members.  The difference between
the two cases would justify different rules.

In a popular election, by ballot, for & member of the House of Rep-
resentatives, where the voters are numersas and scattered over a con-
siderable territory, it wonld be impessible to ascertain whether or not
the electors, or euou«rh of them to change the result, had knowledge of
the di\qualuwatmu ot the candidate. busnlc\, voting by ballot includes
the right of the elector to conceal the fact for which (,audul.ltc, he voted.

This is his secret, which cannot be wrested from kim even in & court of

justice. And they who voted against the successtul candidate, yet
failed to deteat him at the polls, might attempt to accomplish the same
end by pretending to have voted for him with knowledge of his in-
capacity. Even perjury in such case, should a voter voluntarily swear
falsely in regard to it, could never be detected and punished. Such »
principle applied to such elections would Le uunsatisfactory, often in-
capable of application, and always a temptation to frands and perjuries,
which might be committed with impunity. Aund it may be couceded
that, in determining who has been elected at such popular election by
ballot, no candidate not receiring a majority of all rotes cast, counting
blanks and ballots for disqualiitied candidates, ought to be declared
elected ; and that the decisions of the House of Representatives, as ap-
plied to the election of its own members, ought to proceed ujpion a differ-
ent principlie than the one here coatended for.

But the circuamstances which may well induce the House of Repre-
sentatives to depart fromn the ancient rule and practice in determining
the election of its members, do not exist in relation to the electiou of
Senators. Senators are elected by a small number of persons, the num-
ber fixed by law, who are compelled to vote vira voce. Their votes are
matters of record, and the record discloses who voted for and who voted
agaiust the disqualified candidate. Whether these electors had notice
or not of the ineligibility of a candidate, is easily, and may be definitely
and certainly, ascertained. There is no inconvenience, no opportunity
for fraud, no temptation to perjury, in the application of the principle
here coutended for to such an election. Every reason that can be given
for excluding the application of this priuciple to popular eclections by
ballot, sustains its application to the election of a senator by the vivae
voce vote of the members of a legislature; ang it is worthy of remark,
that the rile of parliamentary and common law, which is established
by aa unbroken current of decisions in IEngland, had reference to elec-
tions, not by ballot, but rira voce. That method of elccmou gaverise to the
rule, and 1o reason has been given, none saggests itself, for departing from
it now in regard to such elections, Aud it should also be observed that
every case in the American courts of law, where the judges have, obiter
dictum, d>clared that the minority candidate was not elected ; not only
was the element of knowledge of the disqualification w: mt.mg but the
election was by ballot, and not rira vace. Not a dictum of any Ameri.
ean court, or Aidneiican iaw-writer of established reputation, his been

. " -
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cited to your committee, and it is believed that none exist, which disap--
proves of the principle as applicable to elections rica rvoce.

In the report of the majority it is said that this principle belongs to a
government where, as in England, the right to vote has been granted
or conceded, as a boon or franchise, by the monarch to his subject ; and
hence to vote for a candidate known to be dizqualitied 1% a erime. But
that, in this country, voting is the inkerent right of every citizen ; and Roe
on Elections, page 236, is cited as sustaining this assertion in relation to
elections in England. The author referred to, s¢ far from sustaining
such a distinction, does not allude toit. And it is believed, for many
reasons, that no such distinction cau be inaintained.

(1) The great charter in England was not a concession in the sense of a
grant of rights. It was an admission that certain rights belouged to
Englishmen, and always had belonged to them. The rights there admit-
ted to exist were the inkerent rights of Eunglishmen. Blackstone says:

The great charter “ contained very few naw grants, but, as Sir FEdward Coke observes,
was, for the maost part, declaratory of the principal grounds of the fandamental laws
of England.”

The great bill of rights delivered by the Lords and Commons to the
Prince and Princess of Orange Febiruary 13, 16388, and afterward enacted
in Parliament, after enumerating the privileges of the people, concludes
in the following strain of ancient, manly eloguence:

And they do claim, demand, and insist upon all and singular the premises, ax their
nundoubled rights and liberties.

Anud the act of Parliancit iscoguizes—

Al and singular the rights and liberties asserted and claimed in the said declaration
to be true, arcicnt, and indubitable rights of the people of this kiugdom.

(2) The right of voting in this country is not an inkerent right of the
citizen. 1f it were, women, as well as men, could vote; bvcause wouen
as weli as men aro citizens, and always have been under our Constitu-
tion; and every tnkerent right ot the citizen is possessed as fully, and
may be exercised as freely, by the female s the male citizen. Our pop-
ular elections are participated in by those who have a constitutional
right to vote. Their right to vote does not spring merely from citizen-
ship; it is a right secured, limited, and regulated by the Con.titution
and laws. A citizen has no more inkerent right to be a voter than to
be a Senator. The citizen may vote, if the Constitution and laws per-
mit, not otherwise; so every citizen may be a Senator, if duly elected
and qualified, not otherwise. .

{3) But if such distinetion were conceded to exist, it would strengthen
the conclusion Lere arrived at. To test this, let us concede tbat the
Englishman, in voting, is exercising not an inherent right, but a fran-
chise dclegated io him by the Crowcn ; therefore, it is a crime for him to
vote for a disqualified candidate; and, for that reason, his vote is con-
sidered as thrown away, and the next highest qualified candidate is to
be considered as elected. And let us also concede that, at a popular
clection in this country, the voter exercises an tnhereat right of citizen-
ship; and hence, it he votes for a candidate known to be disqualified,
his vote is not thrown away. I'rom these admissions, what results?
Simyply this: That in our popular electieng, by ballot, for a member of
the House of Representatives, the principle here contended for does not
appiy.  Very weli. 1t doss not apply upon this hypothesis, because the
voter is exercisiag an inherent right, and not a defegated power, when he
casts his ballot. Now, if this distinetion be well taken, does not every
one perceive that the principle here contended for must apply to au
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Qilection of Senators by the members of a legislature, who, in that elee-
tion, are exercising a delegated porcer, and not an inherent right? The
members of the legislature, in electing a Senator, are exercising a power
that is deicgated in 2 double sense. The power to eleet @ Senator is
delegated ln this Governmeni—that i, by the Constitution ul the United
States—to the legislatare of the State; and the people elect members of
that legislature, who are, among other things, to exercise this power of
electing a Senator. It will not be pretended that a member of the legis-
lature, in voting for a Senator, is exercising an infiereat right of a citizen,
and aii must admit that he is exercising « delegated power ; so that the
very argument which exempts the election of members of the House « £
Representatives from the operation of the principle under consideration,
subjects the election of Senators to its faull operation.

It has also heen urged before your committee that bills passed by
Congress te relieve disabilities of members elected to the House of
Representatives rest upon principles inconsistent with the conclusions
of this report.  To this two answers may be made : 1. The proceedings
of Congress in relation to easex of clection while reconstruction of the
late rebel States was in progress can hardly be relied upon as settling
principles by which cither House of Congress ought to be bound in
times of peace.  The circumstances under which sm:h legislation was
had were exeeptional, and the legislation itself ought not to stand as a
precedent. 2. The bills which have passed were bills originating in the
House of Renrvesentatives csnoeriiiuyg members eleeted- to that House,
and, .1lthou«r|| the Senate has econcur red in the enactment of such laws,
it ought not to be regarded as scttling principles by which the Senate
must be bound ir deternining the election of it own members.  When-
ever the ilouse of Representatives manitests its desire to seat a member,

althcagh it may require the enactment of a law by both Houses to
d(‘('&l!!!pl!.\h the purpose, still the Senate, in coneurring in such enaet-
ment, may be regarded as extending a ¢ ourte.\\’ to the House of Repre-
sentatives rather than settling principles which will bind the Senate in
relation to the election of its own members.,

To recapitulate, in regard to the precise legal question involved in
this case, viz, whether, in an election vira roce, the votes cast for a can-
didate known by the vlvcton when they gave thvu‘ votes to be disguali-
fied are to be considered as thrown away, and the qualified candidate
next on the poll is to be declared elected, we have in favor of such a
prineiple :

1. The uniforw and unbroken carrent of decisions in the British Par-
liament from the earliest to the present time.

2. The unanimous voize of the English courts of law.,

3. The express and well-consideved decision of the supreme court of
tlle State of Indiana in the case ot Gulick rs. New, (14 Ind. Rep,, 927,)
and the case of Carson rs. McePhetridge, (15 Ind. Rep., 327,) .lppl)lllg
the rile even to a popular election.

4. The authority of Cushing’s Ler Parliamentaria, the best American
work on the .\uluoct ; Wilson’s Digest of Parliiumentary Law ; Angel
and Ames on Corporations, a work of standard autherity ; the prece-
dent of the legislature of \I.l\\avhuwtt\ even in regard fo a ponular
election of ity mewmbors. (Vide Cushing’s Reports of Contested Elee-
tion Cases in Massa chusetts, p 499; and another case, same report,
576.)

And opposed to this principle, in regard to an clection viva roce, we
have absolutely notking. Not a writer, hu-fhsh or American, not a de-
cision of any court, or dictum of any judge in either country has been

‘S, Rep. 58-—=3
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L
eited, condemning or denying this principle in regard to such an eiection;
and, on the contrary, the court, in Com. vs. Cluly, (56 IPPenn. St., 270,)
which is relied on as being opposed, expressly recognize and indorse this
principle when applied to e¢lections vica coee by a limited number of
electors.

The cases which have been eited from the American Reports, and are
refied wpon as being opposed to this principle, all related to popular
elections by ballot, and not to elections riva voce. Yet, even in those
cases, the clement of knoiwcledge that the candidate was disqualtfie” did not
exist, and therefore all that is said about it in those cases is obiter
dicta.

A declaration fronr tlie bench is obiter dictum, and not binding as
authority, when it was unnecessary to a decision of the case in which it
was made.

To illustrate, the Supreme Court of the United States, in the Dred
Scott case, (19 Howard, 393,) first determined that the circuit court of
the United States had no jurisdiction of the ease,  That ended the mat-
ter. The decision of the court below had to be reversed for that reason.
It was therefore obiter dictum for the court to proceed to decide questions,
which, decided either way, would not affect the judgment to he pro.
nounced. ITad the eourt i thatl case held that the Missouri compro-
mise so called, was constitutional, yet the decision, that is the judg-
ment, would have been the same.

The true rule upon this sabject is given by Vaughan C. Juslin,
(Vaughan, 382,) as follows:

An opiunion givea in court, if not necessary to the jzdgmeit given of record, but that it
might Liive been as well given, if ne sach or a contrary opinion had been broached, is
no judicial opinion, nor more than a gratis dictum. But an opinion, though crroneous,
concluding to the judgment, is a judicial opinion, &c.

To the same effect see Heath, J., in Hutchinson rs. Birch, 4 Taunton,

625; Pittstown rs. Plattsburg, 18 Johnson, 418.

"~ Therefore, all that was said by the judges in the American cases cited,
wkich cases did not involve the element of knowledge of the incapacity of the
candidate, is obiter dicta. But were it otherwise, and had those decis-
ions been made in cases which showed that the disqualification of the
candidate wcas known to the clector, still the fact that they relate only to
popular elections by ballot would render them wholly inapplicable to
the case now before the Senate.

Therefore, it is submitted that, apon reason and authority the
votes cast for Mr. Vance, with full knowledge on the part of the mem-
bers of both houses of the legislature that he was disqualified by the
Constitution to serve in this body, ought to be considered as thrown
away ; and that, inasmuch as a majority of all the members elected to
each house were “actually present,) the election was legal, and that the
qualified candidate receiving the highest number of votes, and a m+jor-
ity of all votes cast for qualified candidates, was duly elected. It is
conceded that majorities have a constitutional right to govera ia tins
country ;s but it is not conceded that even a majority of the legislature
of a State inay morally or constitutionally defeat government by refus-
ing to clect Senators to serve in the Senate of the United States. In
this case the majority had a right to elect a qualified person to the
Senate ; but, having waived their right by voting for a person known
to be disqualified, as much as thongh they hiad refused to vote at all, or
had voted for a man known to be dead, the winority, who complied
with the Constitution by voting for a qualified candidate, may wel! be
held to have expressed the will of the legislature.  If the majority, be-
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ing called apon, will not vote, they cannot complain that the election
was decided by those who did vote, though a minority of the elective
body. And voting for a person known to be disqualitied is not v oting.
Such votes are void—no votes; and the highest number of votes cast,
a quorum being present, muast eflect an election.

Therefore, in view of the premises, the minority of your committee
recommend the adeption of the following resolution :

Resolred, That Joseph C. Abbott has been duly elected Senator from
the State of North Carclina for the term of six years, commencing on
the 4th day ot March, 1871, and that he is entitled to a seat in the
Senate as such Senator.

MATT. II. CARPENTER,
B. R. RICE,
Minority of Conumnittee.
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